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Stipulation . . . . . .. . | 1 


Petition of Aircoach Transport 
Association, Inc. for Review of 
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42-5, adopted June 28, 1950 


Petition of Aircoach Transport 
Association to Rescind Section 
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of Order No. S-817, August 30, 
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for Reconsideration, October 10, 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRC UIT 


AIRCOACH TRANSPORT ASSOCIATION, INC., 
Petitioner, | 

v. : No. 14,140 

CIVIL AERONAUTICS BOARD, a 
Respondent. 
STIPULATION : 

Pursuant to Rule 38(k) of the Rules of this Court and subject to 
its approval, the parties hereby stipulate and agree as follows with 
respect to the issues, the matters to be contained in the joint appen- 
dix, and the dates for the filing of briefs and the joint appendix to 
briefs: | 


I 
ISSUES 


Petitioner is a trade association which includes among its 


membership several "large irregular" or "supplemental" air 
carriers. It here seeks (1) review of a Board order (S-817) denying 
petitioner's request that the Board rescind or alter a provision of the 
Civil Air Regulations (14 CFR 42.6), which, since 1950, has required 
"large irregular" or "supplemental" air carriers to obtain annual 
renewal of the air carrier operating certificates required of them 
pursuant to Section 604 of the Civil Aeronautics Act and Part 42 of 
the Civil Air Regulations promulgated thereunder, and (2) as an 
incident to such review, a declaration that the regulation is invalid. 
Subject to the right of any party to abandon any of the issues 
hereinafter stated or to rephrase and discuss them in terms of sub- 
sidiary issues,or to take the position that any such issue is irrelevant 
to the Court's decision herein or is not properly before the Court, the 
issues as stated by the respective parties are agreed to be as follows: 
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Jurisdictional issues tendered by Respondent 

1. Whether the petitioner has standing to invoke any jurisdiction 
which the Court may possess to review the order and regulation here 
: involved; 

2. Whether, if petitioner is otherwise entitled to maintain this 
‘proceeding on behalf of its air carrier membership, the Board's 
order and regulation have sufficient adverse impact or effect upon 
the carriers to invoke any reviewing jurisdiction which the Court 
may possess; 

3. Whether an administrative order, entered pursuant to 
Section 4(d) of the Administrative Procedure Act and denying a 
petition for repeal of a long existing regulation, is subject to judi- 
cial review or affords a vehicle for obtaining review of the regulation 

complained against; | 
| 4. Whether, under Arrow Airways v. C.A.B., 87 U.S. App. 
D.C. 71, 182 F.2d 705 (1950), this Court (as opposed to a District 
Court) in any event has jurisdiction to provide direct and independent 
_ review of the Board regulation here involved. 
Substantive issues tendered by Petitioner 

>. Whether Part 42.6 of the Civil Air Regulations is invalid on 
its face, beyond statutory authority, or contrary to procedural due 
process, as alleged in the Petition for Review. 


su 

CONTENT OF JOINT APPENDIX TO BRIEFS 
Petitioner shall cause the following to be printed as the joint 
- appendix to briefs: 
1. This Stipulation. 
2. The Petition for Review. 
3. Civil Air Regulations Amendment 42-5, adopted June 28, 
1950 (pp. 1-4 of transcript). | 

4. Petition of Aircoach Transport Association (pp. 5-27 of 
transcript). 

9. C. A.B. Order S-817 (pp. 29-32 of transcript). 


a 3 


a 
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6. Petition of Aircoach Transport Association for Reconsideration 
of Order S-817 (pp. 33-43 of transcript). | 
7. C. A.B. Order S-837 (pp. 44-46 of transcript) 
m1 I 
TIME FOR FILING BRIEFS AND JOINT APPENDIX 
The time for filing briefs and the joint appendix to briefs shall be 
as follows: 
1. Petitioner's principal brief, together with the joint appendix 
to briefs, will be filed on or before January 10 1958. 
2. Respondent's brief will be filed on or before February 14, 
1958. i 
3. Any reply brief by petitioner will be filed \eeiaas fifteen days 
after the filing of respondent's brief. 


Albert F. Beitel 
905 American Security Bldg. 
Washington, D. C. 


Attorney for Petitioner 


Franklin M. Stone 
General Counsel 

Civil Aeronautics Board 
Washington 25, D. C. 


Attorney for Respondent 


Dated: November 19, 1957 
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PETITION OF 
AIRCOACH TRANSPORT ASSOCIATION, INC. 
FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


[ Filed September 27, 1957] 


To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Your petitioner, Aircoach Transport Association, Inc., presents 
this, its petition for review of an order (No. S-817, dated July 31, 
1957) of the Civil Aeronautics Board, and as grounds therefor 
respectfully shows to the Court: | 


Description of the Parties 

1. Petitioner is a cooperative association, duly incorporated 
under the laws of the State of Idaho. It includes among its members 
some 25 air carriers, known as supplemental air carriers, which are 
engaged in the air transportation of persons and property. Its powers 
include, among other things, the representation of its members' 
interests before the Civil Aeronautics Board and in the courts. 
Petitioner has an office in the City of Washington, D. C. 


2. Respondent, the Civil Aeronautics Board, (herein sometimes 
called the Board) is a Federal agency, created by the Civil Aeronautics 
Act of 1938, as amended, (49 U.S.C. 401) with its principal office in 
Washington, D.C. 


Nature of Proceeding Before the Board 
, 3. Section 604 of the Civil Aeronautics Act of 1938, as amended 
(49 U.S.C. 554) provides for the issuance of an air carrier operating 


certificate to a person desiring to operate as an air carrier. The 
Board has adopted the Civil Air Regulations to establish minimum safety 
standards for the operations of air carriers pursuant to air carrier 
operating certificates. Parts 40, 41, and 42 of the Civil Air 
Regulations deal specifically with such certificates. Part 42 is the 
part which applies to the operations of petitioner’s members. Section 
42.6 of Part 42 provides: 
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"(a) An air carrier operating certificate issued 
under this part, shall expire one year from date of 
issuance thereof, unless such certificate is renewed 
by the Administrator or such certificate has been 
sooner surrendered, suspended, or revoked. | 


'(b) The Administrator shall renew an air 
carrier operating certificate if, upon inspection 
and examination, he finds that the air carrier meets 
the current requirements of the regulations in this 
subchapter for issuance of any such certificate. 
Evidence of renewal of air carrier operating | 
certificates issued subsequent to July 1, 1950, | 
shall be made a part of the air carrier operating 
certificate in such form and manner as the | 
Administrator may prescribe. 


"(c) Application for renewal of an air carrier 
operating certificate shall be made no later than 


60 days prior to the expiration thereof, and Shall 
be made in the form and manner prescribed by ian 


Administrator. " 

4. In 1955, one of petitioner's members applied for a renewal of 
its air carrier operating certificate. The Administrator of Civil 
Aeronautics (heréinafter referred to as the "Administrator") notified 
the carrier on December 22, 1955, that he denied the application for 
renewal and that the carrier's authority to engage in air transportation 
would expire on December 29, 1955. He advised the carrier to 
terminate by that time its commitments to conduct air carrier 
operations. This carrier was never afforded a hearing before being 
forced to discontinue its operations, and despite a prompt appeal to 
this Court, was actually grounded for several days, suffering 
irreparable loss as a result of said action by the Administrator. 
(United States Overseas Airlines, Inc., v. Civil Aeronautics Authority 
and Administrator of Civil Aeronautics, No. 13,040 in this Court) 

5. Because the cited section of the Regulations was thus 
demonstrated to be subject to abuse and capable of arbitrary administra- 
tion, and because the section failed to provide for a hearing, was 
incapable on its face of affording due process, placed undue and 
unnecessary burdens on petitioner's members, and jeopardized the 


| 
\ 
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continuance of their operations, petitioner, on August 28, 1956, filed 
with the Board a petition either to rescind or to amend the said section. 
This petition was docketed and bears Civil Aeronautics Board docket 
No. 8180. No hearing, oral argument, or other proceedings were 
had before the Board. Eleven months later the Board denied the peti- 
tion by Order No. S-817, adopted July 31, 1957. Petitioner duly filed 
a "Petition for Reconsideration of Order No. S-817" which is pending 
before the Board. | 
Facts Upon Which Venue is Based 

6. Jurisdiction of this Court, and venue of this cause, is based 
upon section 1006 of the Civil Aeronautics Act of 1938, as amended, 
49 U.S.C. 646, 52 Stat. 1024, which provides for review by this Court 
of orders of the Civil Aeronautics Board, and section 10 of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1009, 60 Stat.’ 243. Petitioner 
is an interested person; it and its members are aggrieved by. said 


order, and petitioner seeks review of the order. This petition is 


filed within sixty days of the entry of said order. 
Grounds on Which Relief is Sought 
7. Petitioner seeks relief upon the ground that the Board erred 
in denying its petition to rescind or amend said section 42.6 because: 
(a) the said section 42.6 is invalid for the reason that 
it allows the Administrator to deprive petitioner's 
members of property without due process of law, 
contrary to the Fifth Amendment of the Constitution 
of the United States; 
the said section 42.6 as written and administered — 
permits an administrative refusal to renew a license 
without such a hearing and opportunity to answer as 
would constitute due process; 
by using the device of an annual license the Board 
thwarts and has already thwarted the right to a fair 
and impartial hearing before an unbiased tribunal; 
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(d) the Civil Aeronautics Act requires the Board, and 
not the Administrator, to hold a hearing if an appli- 
cation to renew a certificate is denied by the Ad- 
ministrator; i 
(e) the said section places unnecessary burdens on air 
carriers operating pursuant to Part 42 of the Civil 
Air Regulations, jeopardizes the continuance of 
operations, and thereby has an adverse effect upon 
the air carriers; | 
(f) the said section is contrary to sound administrative 
policy, the Administrative Procedure Act, , and the 
Civil Aeronautics Act because the denial of an appli- 
cation to renew a license amounts to a revocation of 
the license, and the regulations fail to provide fora 
hearing before a renewal application is denied; 
(g) the said section on its face is incapable of affording 
due process and is so vague and indefinite that it is in- 
valid. | 
Relief Requested 
8. Petitioner prays for review of the said order by this Court 
and that, upon review, the Court set aside the order in accordance 
with the provisions of the Civil Aeronautics Act of 1938, as amended, 
and the Administrative Procedure Act, and that this Court determine 
that said section 42.6 is invalid, and direct the Board either to rescind 
said section or to adopt a regulation which is clear, reasonable, and 
in conformity with the Constitution of the United States, the Civil 
Aeronautics Act, and the Administrative Procedure Act. 
Wherefore, premises considered, petitioner prays the Court: 
(a) for a review by this Court of the said order; 
(b) for an order of this Court directing the Civil 
Aeronautics Board, upon transmittal of this 
petition, to certify and file in this Court a ! 
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transcript pursuant to rule 38 of the rules of this 
Court; 
(c) for an order of this Court granting the relief re- 
quested in paragraph 8 hereof; and 
(ad) for such other and further relief as may be proper 
in the premises. 
/s/ Albert F. Beitel 


905 American Security Bldg. 
Washington, D.C. 


Attorney for Petitioner 
Of Counsel: 


Morris, Pearce, Gardner & Pratt 
905 American Security Bldg. 
Washington, D.C. 


September 27, 1957 | 


[ACKNOWLEDGEMENT OF SERVICE] 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D.C. 


Civil Air Regulations Amendment 42-5 
Effective: July l, 
Adopted: June 28, 1950 


CERTIFICATE RENEWAL, AIRCRAFT, AND OTHER 
ADMINISTRATIVE REQUIREMENTS 


The Administrator of Civil Aeronautics has advised the Board 
that with the limited staff available for administration and enforcement 
of safety standards applying to air carriers and commercial operators 
operating large aircraft the Administration is unable, under the current 
provisions of Part 42 and the practices herewith described, to take all 
necessary and desirable measures to assure the attainment of the required 
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safety standards by all such operators. The Administrator has, there- 
fore, recommended that the Board promulgate immediately certain 
amendments to Part 42 designed to facilitate administration and enforce- 
ment of the safety requirements of that part of the Civil Air Regulations. 

These amendments herein adopted are intended to focus respon- 
sibility for maintenance and operation by requiring an operator of 
large aircraft to have exclusive operational control of all such aircraft 
used in his business for a period of at least six months. Heretofore, an 
operator who had such control of one aircraft could use any additional 
aircraft, provided, if a large aircraft, that it was listed in the air 
carrier operating certificate and at the time of such listing was found 
safe for the service to be offered. However, where such an aircraft 
is listed in the operating specifications of more than one person, as is 
often the situation, we are advised that it is practically impossible in 
many cases to fix responsibility fairly for poor maintenance or other 
airworthiness deficiencies. To support administration of the existing 
requirement, the regulation hereby promulgated provides that no large 
aircraft may be listed simultaneously in the air carrier or commercial 
operating certificate of more than one air carrier or commercial opera- 


tor, and that when the operator ceases to have exclusive operational 
control of any large aircraft he shall report such fact to the Administrator 
so that the aircraft may be removed from his operating specifications. 
This regulation also provides that no air carrier shall change his 
principal operations or maintenance bases without prior approval of the 
Administrator. This will inhibit an air carrier from avoiding an in- 
spection of his records, and from improperly asserting that he has 


just moved his operations or maintenance base to some other place, 

and will also enable the Administrator to ascertain whether the operator 
has the necessary facilities at the new location before the operations 
are started there. Amendments to sections 42.91, 42.92, and 42.95 
permitting the Administrator to designate the place where records are 
to be kept are established for similar administrative purposes. 





10 

This regulation further provides that all air carrier operating 
certificates and commercial operator certificates issued prior to July 1, 
1950, shall expire no later than June 30, 1951, and that all certificates 
issued after July 1, 1950, shall be limited in duration to one year. This 
provision is designed to provide a specific recurrent period for proving 
qualification for an operating certificate. Such a provision is deemed 
necessary, in view of the fact that experience has shown that operators 
who Satisfactorily show their ability to perform air carrier operations 
safely at the time of original issuance of an operating certificate often 
fail to maintain the necessary facilities and personnel thereafter. In 
order to permit the Administrator to cope with the recurrent inspection 
burden created by this provision by distributing such burden over the 
entire year, we are providing that he may immediately initiate his re- 
inspection program for renewal of air carrier operating certificates 
rather than wait until the end of this year. 
| We are also making specific provision for requiring the possession 
of appropriate economic authority to engage in air transportation asa 
condition precedent to the issuance of an air carrier operating certifi- 
cate. (Such provision is obviously inapplicable toa commercial 
operator.) The requirement is desirable to permit revocation of 
safety operating authority when economic authority has ceased, in 
order that such an operator be properly denied any color of authority 
to operate. | 

Within the past six weeks there have been several accidents in- 


volving aircraft operated by large irregular air carriers or commercial 


operators. While we have not as yet completed our investigation of, 

and hearings on these accidents, it has become apparent that the main- 

tenance and operation of large aircraft by certain irregular air carriers 

and commercial operators have not been up to the standard of safety s 
required by the provisions of Parts 42 and 45 of the Civil Air Regulations, that 
these deficiencies in maintenance and operation have resulted in hazards 

to safety in air commerce, and that changes in administrative provisions 

of this part are necessary to correct the current situation. 
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For the reasons stated above it is the opinion of the Board that an 
emergency requiring immediate action exists in respect to safety in air 
commerce and that notice and public procedure hereon are impracticable 
and contrary to the public interest, and the Board finds that good cause 
exists for making this amendment effective on less than 30 days' notice. 

Interested persons desiring to present written data, views, and/or 
arguments pertaining to the rules herein adopted are requested to sub- 
mit such matter to the Board on or before July 30, 1950. All communi- 
cations so received will be considered by the Board, and the rules herein 
adopted will be reconsidered fully in the light of the comments submitted. 

In consideration of the foregoing the Civil Aeronautics Board hereby 
amends Part 42 of the Civil Air Regulations (14 CFR, Part 42, as 
amended) effective July 1, 1950: 

1. By adding a new Sec. 42.1 (a) (12a) to read as follows: 

42.1 (a) (12a) Exclusive use of aircraft. Exclusive use of an 
aircraft means that an air carrier has the sole possession, control, 


and use of an aircraft for flight arising from either (a) a lease or other 


agreement or arrangement under which the air carrier is to have the 
right to such possession, control, and use for a period of at least six 
consecutive months from the date of such lease or - agreement 
or arrangement, ‘ or (b) ownership of the aircraft. i 

2. By amending Sec. 42.5 to read as follows: 

42.5 Certificate issuance. 

(a) General. An air carrier operating certificate, describing 


Attention is invited to the provisions of Sec. 408 of the Civil 
Aeronautics Act of 1938, as amended (52 Stat. 1001, 49 U.S.C. 488) 
which, in certain cases, regulates sales, leases of, or contracts for 
use of aircraft between air carriers, or other persons engaged in 
any phase of aeronautics, and which may require that prior Board 
approval of such arrangements be obtained. Attention is further in- 
vited to the fact that aircraft leased from United States Government 
agencies may not ordinarily be subleased without er approval of 
the lessor. 
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the operations authorized and prescribing such operating specifications 
and limitations as may be reasonably required in the interest of safety, 
shall be issued by the Administrator to a properly qualified citizen 
of the United States possessing appropriate economic authority granted 
by the Board pursuant to Title IV of the Civil Aeronautics Act of 1938, 
as amended, who is capable of conducting the proposed operations in 
accordance with the applicable requirements hereinafter specified. 
Application for a certificate, or application for amendment thereof, 
shall be made in a manner and contain information prescribed by the 
Administrator. No person subject to the provisions of this part shall 

operate in air transportation without, or in violation of the terms 
of, an air carrier operating certificate. 

(b) Exceptions. Whenever upon investigation the Administrator 
finds that the general standards of safety required for air carrier opera- 
tions require or permit a deviation from any specific requirement of 
this part, he may issue an air carrier operating certificate or amend- 
ment providing for such deviation. The Administrator shall promptly 
notify the Board of any deviation included in the air carrier operating 
certificate and the reasons therefor. 

3. By amending Sec. 42.6 to read as follows: 

42.6 Duration and renewal. 

(a) An air carrier operating certificate issued under this part 
prior to July 1, 1950, shall expire on June 30, 1951, unless (a) such 
certificate is sooner surrendered, suspended, or revoked, or (b) the 
Administrator, prior to that date, shall reinspect and reexamine the 
holder thereof and issue to the air carrier the new-type air carrier 
operating certificate hereinafter provided. An air carrier operating 
certificate issued under this part subsequent to July 1, 1950, shall 


expire one year from date of issuance thereof, unless such certificate 


is renewed by the Administrator or such certificate has been sooner 
surrendered, suspended, or revoked. 

(b) The Administrator shall renew an air — operating 
certificate if, upon inspection and examination, he finds that the air 
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carrier meets the current requirements of the Civil Air Regulations 
for issuance of any such certificate. Evidence of renewal of air carrier 
operating certificates issued subsequent to July 1, 1950, shall be made 
a part of the air carrier operating certificate in such form and manner 
as the Administrator may prescribe. | 

(c) Application for renewal of an air carrier operating certificate 
shall be made no later than 60 days prior to the expiration thereof, and 
shall be made in the form and manner prescribed by the Administrator. 

4. By amending Sec. 42.9 to read as follows: 

42.9 Operations base, maintenance base, and/or office. Each 
irregular air carrier shall give written notice to the Administrator of 
his principal business office, his principal operations base, and princi- 
pal maintenance base. Thereafter the air carrier shall not change his 
principal operations or maintenance base without having secured prior 
approval of the Administrator of the new base or bases, nor shall the 
air carrier change his principal business office without advance notice 
thereof to the Administrator. | 

5. By amending Sec. 42.11 to read as follows: 

42.11 Aircraft required. An air carrier shall have the exclusive 
use of at least one aircraft. All aircraft used in the carriage of persons 
or property for compensation or hire shall be certificated in accordance 
with standard airworthiness requirements. No air carrier shall 
operate a large aircraft for the carriage of goods or persons for com- 
pensation or hire unless (a) the air carrier has the exclusive use of 
such aircraft, (b) the Administrator has found such aircraft safe for 
the service to be offered and has listed such aircraft in the air carrier 
operating certificate, and (c) such aircraft is not listed in the air carrier 
operating certificate or commercial operator certificate of any other 





air carrier or commercial operator. 

6. By amending Sec. 42.91 to read as follows: 

42.91 Maintenance records. Each air carrier shall keep at its 
principal operations base, or at such other location used by the air 
carrier as the Administrator may designate, the following current 
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records with respect to each aircraft, aircraft engine, propeller, 
and, where practicable, appliance used by him in air transportation: 

(a) total time and service, 

(b) time since last overhaul, 

(c) time since last inspection, and 

(d) mechanical failures. 

7. By amending Sec. 42.92 to read as follows: 

42.92 Airman records. An air carrier shall maintain at its 
principal operations base, or at such other location used by the air 
carrier as the Administrator may designate, current records of every 
airman utilized as a member of a flight crew. These records shall 
contain such information concerning the qualifications of each airman 
as is necessary to show compliance with the appropriate requirements 
prescribed by the Civil Air Regulations. No air carrier shall utilize 
any airman as a flight crew member unless records are maintained for 
such airman as required herein. 

8. By amending Sec. 42.95 to read as follows: 

42.95 Flight manifest record. A signed copy and any revision 
of the flight manifest required by Sec. 42.62 shall be retained in the 
personal possession of the pilot for the duration of the flight, anda 
duplicate copy thereof shall be retained by the air carrier @ its prin- 
cipal operations base, or at such other location used by the air carrier 
as the Administrator may designate, for at least 1 year after completion 
of the flight. 

9. By adding a new Sec. 42.97 to read as follows: 

42.97 Change in exclusive use of large aircraft. When, for any 
reason whatsoever, an air carrier shall cease to have the exclusive 
use of any large aircraft, an immediate report of such fact shall be 
filed with the Administrator in such form and manner and containing 
such information as the Administrator may prescribe. 

[Sec. 205 (a), 52 Stat. 984, 49 U.S.C. 425 (a). Interpret or apply 14 
CFR, Part 42, Sec. 42.6; sec. 601, 604, 1005, 52 Stat. 1007, 1010, 
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1023; 62 Stat. 1216, 49 U.S.C. 551, 554, 645, Act of July 1, 1948. ] 


By the Civil Aeronautics Board: 
/s/ M. C. Mulligan — 

M. C. Mulligan 

Secretary 


Part 42 last printed June 1, 1949. : 


[Received CAB August 28, 1956] 


PETITION OF AIRCOACH TRANSPORT ASSOCIATION TO 
RESCIND SECTION 42.6 OF THE CIVIL AIR REGULATIONS 


TO THE CIVIL AERONAUTICS BOARD: | 

Pursuant to Section 4 of the Administrative Procedure Act and 
Section 301.40 of the Rules of Practice in Air Safety Proceedings, 
the Aircoach Transport Association ("ACTA") presents to the 
Board this petition to rescind Section 42.6 of the Civil Air Regula- 
tions. In support thereof, ACTA shows to the Board that Section 
42.6 is not in conformity with existing law, is subject to abuse, 
creates unnecessary burdens, and is not necessary in the interest 
of public safety. ! 

The Board has provided for the issuance of air carrier operating 
certificates to carriers under Parts 40, 41, and 42 of the Civil Air 
Regulations. Part 40 and Part 41 carriers are issued certificates 
which continue in effect until canceled, surrendered, revoked, or 
otherwise terminated by order of the Board.” Part 42 carriers, 
however, are issued certificates which are for only one year. This 
limitation results from Section 42.6 which reads as follows: 


1/ For a description of petitioner see Annual Report of the Civil 
Aeronautics Board, 1955, p. 23. 
2/ Sections 40. 16 and 41.3 of the Civil Air Regulations. 
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"Duration and renewal. (a) An air carrier operating 
certificate issued under this part, shall expire one year 
from date of issuance thereof, unless such certificate is 
renewed by the Administrator or such certificate has been 
sooner surrendered, suspended, or revoked. 


(b) The Administrator shall renew an air carrier 
operating certificate if, upon inspection and examination, 
he finds that the air carrier meets the current require- 
ments of the regulations in this subchapter for issuance 
of any such certificate. Evidence of renewal of air 
carrier operating certificates issued subsequent to July 1, 
1950, shall be made a part of the air carrier operating 
certificate in such form and manner as the Administrator 
may prescribe. 


(c) Application for renewal of an air carrier opera- 
ting certificate shall be made no later than 60 days prior 
to the expiration thereof, and shall be made in the form 
and manner prescribed by the Administrator." < 


THE REGULATION IS CONTRARY TO LAW. 
A. Section 42.6 is invalid because it allows the deprivation 
Of property without due process of law. ==  — 

The Fifth Amendment provides in pertinent part that 'no person 
shall ... be deprived of life, liberty, or property, without due process 
of law.'' While the constitutional guarantee does not automatically attach 
to a license issued by the Government, the guarantee does protect the 
property investment made in reliance on a license to the extent that, 
where a suspension of a license would destroy property (not a license 
property but investment and business property) such suspension must 
be in accordance with due process of law. 

The application of this constitutional guarantee to the type of 


certificate or license issued under Section 42.6 can be shown by 
reference to Carter's Case, decided by the United States Court of 


3, The regulation was issued pursuant to Section 205 of the Civil 


Aeronautics Act to interpret or apply the provisions of Sections 601 
and 604 of the Act. Section 604 authorizes the issuance of an air 
carrier operating certificate [herein sometimes called "certificate" ]. 
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Appeals for the District of Columbia Circuit. 4/ : 

Carter was a bondsman. The statute provided for the District 
Court to authorize a bondsman to engage in the bonding business and, 
further, required the court to fix times for renewal of the bondsman's 
authority. The authorization was for two years. : 

Carter applied for and was issued a license in November, 1947. 
Within six months, Carter's authority was revoked. The Court of 
Appeals held that Carter had an authorization and was engaged in 
business. The revocation deprived him of a property right. The 
Court of Appeals, therefore, reversed the revocation order because 
the revocation was based upon investigation instead of a "due process" 
hearing. : 
Thereafter Carter's license expired by its a om He duly filed 
an application for renewal. This time his application was denied 
because in the opinion of the licensing agency Carter lacked the quali- 
fications of a bondsman. 5/ (This refusal to renew because of an "opinion" 
that Carter lacked qualifications would be the same as an opinion formed 
by the Administrator under Section 42.6 that an air carrier "fails to 
meet current requirements," followed by a refusal to renew.) 

Carter appealed again. Reviewing the treatment of Carter's 
application, the Court of Appeals on this second occasion held that the 
licensing agency could not ''deny the application without a hearing, 
without evidence and without possibility of review to determine whether 


discretion was abused." 8/ The Court of Appeals said, "Old charges 





never brought to trial, and appellant's innocent mistake of fact on an 





immaterial matter, do not support the order" denying the application 
for renewal. "Neither do any secret charges that may have been made 
by anonymous informants" whom Carter has had no bpportuntty to con- 
front and cross-examine. u/ ! 


47 Inre Carter, 177 F.2d 75, cert. denied 338 v. S. 900 (1949), and 
In re Carter, 192 F.2d 15 (1951). 


5/ 192 F.2d at 26. 
6/ 192 F.2dat 16. 
7/ 192 F.2dat 17. 
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Then, almost as though it had Section 42.6 in mind, the Court said 
further: 


"We do not imply that in our opinion the appealed order 
would be valid if it were administrative. Like the order in- 
volved in Carter's previous appeal, if it were upheld it 
would destroy an established business. We do not imply 

that in our opinion a purely administrative refusal to 
renew, or to grant, a license to do a lawiul business 


could be supported if based on arbitrary grounds or made 
without such a ‘hearing and opportunity to answer * * * as 


wo cons e que process.’ "' (Emphasis supplie 


Section 42.6 authorizes an administrative refusal to renew a 
license without provision for review or for a due process hearing. As 
written and as interpreted, it is, therefore, squarely contrary to the 
rule of law announced in Carter's case. 8, ; 

Speaking on the same subject of refusal to renew a license, the 
Supreme Court of Iowa 9/ used particularly pertinent language to show 
that the constitutional guarantees cannot be avoided by the device of 
limiting licenses for a short term when it said, 


"* * * Where the state confers a license to engage 
in a profession, trade or occupation, not inherently inimical 
to the public welfare, such license becomes a valuable per- 
sonal right which cannot be denied or abridged in any man- 
ner except after due notice and a fair and impartial hearing 
before an unbiased tribunal. Were this not so, no one would 
be safe from oppression wherever power may be lodged, 
one might be easily deprived of important rights with no 
opportunity to defend against wrongful accusations. This 
would subvert the most precious rights of the citizen. 


"The state cannot, by issuing only annual licenses, 
ingeniously thwart these precious rights." 
There can be no doubt that a license under the Civil Aeronautics 
Act is governed by the same rules, and protected by the same con- 
8/7 The rule was reaffirmed by the Court of Appeals at its last term. 
Atlantic Insurance Agency v. Jordan, 229 F.2d 758 (1955). 


9/ Gilchrist v. Bierring, 234 Iowa 899, 14 N.w. 2d 724, 732 
i944). SCOTS 


® + 6 
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stitutional guarantees as the license in Carter's case. The principle is 
the same. There is the ratio decidendi of Standard Airlines v. Civil 
11 Aeronautics Board, 177 F.2d 18 (1949). : | 

In the Standard Case, the Board has issued an economic regulation 
which required an irregular carrier to obtaina letter of registration. The 
regulation provided that the Board could suspend the letter of regis- 
tration at any time, and the Board suspended the letter without notice 
or hearing. The Court of Appeals reversed this action of the Board, 
because there had been no opportunity for hearing. With respect to 
that part of the regulations which authorized immediate suspension, 
the Court said, "An administrative agency cannot make an otherwise 
invalid proviso a condition to the grant of a permit. " 

Section 42.6, as presently written, constitutes an inv<.lid proviso 
because there is no opportunity for notice and hearing, in case of 





failure or refusal to renew a certificate. Such notice and hearing 
are required by the due process guarantees of the Constitution. 
Section 42.6, as written and interpreted, is, therefore, improper 
and invalid; it should be rescinded. : 


12 B. Section 42.6 does not comply with the Civil Aeronautics 
| Act. | 
® 
mo The regulation allows the Administrator to renew a certificate 


if, in his sole discretion,upon examination and inspection he makes a 
finding that an air carrier meets the current requirements. But, the 


regulation is silent with respect to notice and hearing if the Admin- 

| istrator fails to renew. The delegation of such sweeping authority to 
‘ the Administrator is contrary to the statutory scheme regulating the 
e | issuance of air carrier operating certificates. As Lord Acton said, 
- "Power corrupts; absolute power corrupts absolutely." 


& | 
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Section 609 of the Civil Aeronautics Act provides that the Civil 

Aeronautics "Authority" may suspend or revoke an air carrier operating 

certificate upon notice and hearing. 10/ 

In Section 609 the Act also provides that 'In cases of emergency 
any such certificate may be suspended...for... thirty days... without 
regard to any requirement as to notice and hearing." The statute 
originally provided for such suspension by the "Authority." 11/ 

13 Whether "Authority" today means ''Board" or "Administrator" 
need not be decided here, because it does seem clear under the statute 
that, if the Administrator has any power to suspend a certificate, such 
power exists only in cases of emergency. Where there is no safety 
emergency, only the Board may suspend or revoke a certificate, and, 
even then, notice and hearing are required by the provisions of the 
Civil Aeronautics Act. By permitting the Administrator to refuse to 
renew a certificate, the Board through its Regulations, in effect gives 
him the power to cancel or suspend, without notice or hearing. This 
is a-clear subversion of the purposes of the governing statute. Section 
42.6 should be rescinded so that Part 42 of the Civil Air Regulations 
will conform to the purpose and intent of the Civil Aeronautics Act. 

It also appears that the Civil Aeronautics Act contemplates that 
certificates of indefinite duration be issued pursuant to Section 604 
of the Act. Certificates are provided for in both Title IV and Title 
VI of the Act. In Section 401(d), the Act distinguishes between 


10/ Apparently, by the transfer of functions under Reorganization 
Plans Il and IV of 1940 and Reorganization Plan 5 of 1950, this power 
remains in the Board. "Aeronautical Statutes and Related Material," 
revised June 1, 1954, as compiled by the staff of the Civil Aeronautics 
Board, indicates that this function of the "Authority" was completely 
transferred to the ''Board."" The same indication appears in 49 
U.S.C.A. Section 559. 


11/ Whether "Authority" now means "Board" or "Administrator" 
is not entirely clear from the Reorganization Plans. The compilers 
of "Aeronautical Statutes" seem to think that the distribution of this 
function is not clear; the compilers of U.S.C.A. seem to think that it 
is the function of the "Board." The CCH Aviation Law Reporter in- 
dicates that the function is that of the ''Board." 
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14 certificates of public convenience and necessity authorizing 


™ temporary air transportation, and those of indefinite duration. 12/ 
Congress clearly intended that certificates of public convenience 
and necessity issued under Title IV could be either of temporary 
> or of indefinite duration. However, there is no such indication with 
respect to air carrier operating certificates issued under Title VI 
, of the Act. The regulation in providing for carrier certificates of 
less than indefinite duration is contrary to the governing statute. 
i Analysis of the statute makes this fact abundantly clear. 
Section 604(a) of the Act empowers the Authority [Administm tor] 
. to issue an air carrier certificate, and the Board to establish minimum 
eb safety standards for operations by the certificate holder. 
Section 604(b) of the Act provides that the Authority [ Administrator ] 
r shall issue a certificate if he finds the carrier properly equipped to 
conduct a safe operation under the regulations. : 
¢ | 15 Section 609 of the Act then provides for the termination of 


such certificates, and for suspension in cases of safety emergency. 
The Congress did not make specific provision for temporary 

air carrier operating certificates. Why not? The answer is found 
_ in Sections 605 and 609 of the Act. In matters involving safety, the 
Act contemplates a continuous inspection and ‘investigation system. 
Instead of providing for temporary air carrier operating certificates, 
the Congress empowered the Authority [Administrator] to investigate 
and, "after investigation, and upon notice and hearing" to alter, amend, 
or modify an air carrier operating certificate. Thus, the Congressional 
purpose is geared to investigation and alteration of air carrier operating 
- | certificates, a purpose which clearly presumes the issuance of certifi- 
cates of indefinite duration. This purpose was recognized by the Board 
in Parts 40 and 41 of the Civil Air Regulations; it should be carried out 
in Part 42 as well. 


127 At one time the Board held that it was not atdvixed under the 
statute to issue a temporary certificate if the application sought only a - 


permanent certificate. Eastern A.L., Autogiro Service. 2C.A.B. 
54 (1940). 
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The duration of air carrier operating certificates should be the 
same as the duration of certificates of public convenience and necessity 
or other operating authority held by the air carrier. This is recognized 
in Part 40 of the Civil Air Regulations. Section 40.16 provides, "An air 


16. carrier operating certificate shall remain in effect until termination 
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of the certificate of public convenience and necessity or other economic 
authorization issued by the Board held by the air carrier..." There is no 
reason why the same construction of the statute should not be recognized 
in Part 42 of the Civil Air Regulations. 

In sum, the Civil Aeronautics Act does not contain a provision 
which authorizes the Authority to issue air carrier operating certifi- 
cates for periods of time of less duration than the economic operating 
authority held by the carrier. In the absence of such a provision in the 
basic statute, it appears that Section 42.6 exceeds the powers delegated 
to the Board by the Congress. This Section should be rescinded in 
order to bring Part 42 of the Civil Air Regulations into conformity with 
the Civil Aeronautics Act. The Regulations themselves exist only to 
carry out the purposes of the Act. 

C. Section 42.6 does not conform with the requirements 


of the Administrative Procedure Act. ==  — 

An air carrier operating certificate is a license, as that term is 
used in the Administrative Procedure Act and, therefore, regulations 
governing the grant or withdrawal of a certificate must be considered 
in the light of the provisions of the Administrative Procedure Act. 

Section 9(b) of the Administrative Procedure Act provides as 


follows: 


: "In any case in which application is made for a license 
required by law the agency, with due regard to the rights or 
privileges of all the interested parties or adversely affected 
persons and with reasonable dispatch, shall set and complete 

any proceedings required to be conducted pursuant to sections 7 

and 8 of this Act or other proceedings required by law and shall 
make its decision. Except in cases of willfulness or those in 

which public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any license 
shall be lawful unless, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such action shall have 
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been called to the attention of the licensee by the agency in writing 
and the licensee shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements. In any case in 
which the licensee has, in accordance with agency rules, made timely 
and sufficient application for a renewal of a new license, no license 
with reference to any activity of a continuing nature shall expire until 
such application shall have been finally determined ‘by the agency." 


Almost all of the provisions of the Administrative Procedure 
Act impose limitations or conditions upon administrative powers. Dur- 


ing the Congressional debate on the Act, Mr. Walter, one of the authors 


of the legislation, explained: 


18 '™® * * Section 9(b) deals with licensing. It requires 
agencies to determine promptly all applications for licenses, 
prohibits them from withdrawing a license without first giving 
the licensee notice and an opportunity to achieve compliance 
except in cases of obvious willfulness or emergency, and in 
businesses of a continuing nature, precludes any license from 
expiring until timely applications for new licenses or renewals 
have been determined. | 


"These special provisions are necessary because of the 
very severe consequences of the conferring of licensing authority 
upon administrative agencies. The burden is upon private parties 
to apply for licenses or renewals. If agencies are dilatory in 
either kind of application, parties are subjected to irreparable 
injuries unless safeguards are provided. The purpose of this 
section is to remove the threat of disastrous, arbitrary, and 
irremediable administrative action."" Congressional Record, 
May 24, 1946, p. 5759. ; 


The decisions heretofore cited establish that an application to 
renew a license such as an air carrier operating certificate cannot be 
denied without affording a hearing to the applicant. The hearing must be 
a "due process" hearing, and it must be conducted pursuant to Sections 
7 and 8 of the Administrative Procedure Act. i 

Under certain circumstances, there is no valid distinction be- 

tween a refusal to renew a license and a revocation of the license. 13/ | 
13/ “His right to earn a living is not to be denied him without his day 
in Court." Leakey v. Georgia Real Estate Commission, 80 Ga. App. 
272,555 EB. $4 B18 (1949) "TT ee Board batore douving the licensee a 


renewal of his license must give him notice and an opportunity to be 


heard." State ex rel. Bierring v. Swearingen, 237 Iowa 1031, 22 N. W. 
2d 809 (1945). ! 
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This principle is especially applicable to air carrier operating certifi- 


19 cates, as herein above explained. 

Because the failure to renew can, and does, amount to a revoca- 
tion of a license, the provisions of Section 9(b) of the Administrative 
Procedure Act become applicable to air carrier operating certificates 
issued under Part 42 of the Civil Air Regulations. Section 42.6, how- 
ever, by its terms would circumvent all of the provisions of the Ad- 
ministrative Procedure Act designed to protect licensees. The Section 
should, therefore, be rescinded so that Part 42 of the Civil Air Regula- 
tions will meet the basic requirements of the Administrative Procedure 
Act. 

Il. 
SECTION 42.6 IS SUBJECT TO ABUSE. 

The facts of one casel4/ will suffice to demonstrate how arbitrary, 
unreasonable, and unlawful action can be taken under Section 42.6. The 
carrier involved in the case had an air carrier operating certificate which 
expired by its terms on December 31, 1955. In October, 1955, an 
inspection of the company was commenced for the purpose of determining 

_ whether its air carrier operating certificate should be renewed. 
20 On October 26,1955, the carrier received a letter from the Chief 
Advisor, New York International District Office, which stated, in part: 


"I wish to express my appreciation for the cordial 
relationship which has existed between your organi- 
zation and this office in the past." 


During the month of December, another inspection was conduc- 
_ted. With no prior notification to the carrier, onDecember 22, 1955, 
_the Administrator: sent the carrier a telegram, a copy of which is 
_ hereto attached as Exhibit "A", which telegram read, in part: 


| 14/ United States Overseas United States Overseas Airlines, Inc Inc. v. Civil Aeronautics 
Authority and Administrator of Civil Aeron Aeronautics, No. 13, 040, United 
States Court of Appeals for the District of Columbia Circuit. The case 
became moot before a final order was entered. 
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"We are denying your application for renewal of your 
air carrier operating certificate... Your authority to 
engage in air transportation will expire.. - Midnight 
EST, December 29,1955. You should therefore arrange 
your affairs so as to terminate by that time any commit- 
ments you now have to conduct air carrier operations." 


While it is within the power of the Board to terminate the 
authority of an air carrier to engage in air transportation, there does 
not seem to be any statutory provision which gives that power to the 
Administrator. Yet, he sought to exercise it under Section 42.6. 
Moreover, the Administrator gave no specific reason, but only a 
general conclusion, for his action. 

When the Board adopted Section 42.6, it marely did not intend 
that, without prior notification, without a statement of specific reason, 

21 without a hearing, and without an opportunity for the carrier to 
offer evidence or to cross-examine witnesses, the Administrator could 
or would, by unilateral action, instruct an air carrier to terminate its 
operations in one week. : 


It is significant that the Administrator did not attempt to suspend 
15/ 


the carrier's certificate because of a safety emergency. 


Apparently, 
he concluded that an operation which had been safely conducted for many 
years and which would be safely conducted from December 22 to 
December 29, would be so completely transformed at the stroke of mid- 
night on December 29, as to require the termination of the carrier's 
business. On its face, the telegram constituted arbitrary, drastic, 
and unreasonable action. : 
In this particular case, the verified pleadings raised serious 
issues of fact and of law. The carrier claimed complete compliance 
with the Civil Air Regulations; the Administrator claimed the contrary. 
J5/ This opportunity was afforded. The Court of Appeals entered an 
order staying the effective date of the Administrator's action, which 
order provided that it was made "without prejudice to the right of the 


Administrator of the Civil Aeronautics Authority to suspend the opera- 
tion of the said carrier at any time if a safety emergency is found..’ 
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But it does appear from the papers filed in the case that the Administra- 
22 | tor's refusal to renew the certificate was based upon his opinion 

that the carrier should do some things not required by the Civil Air 
Regulations. The Regulations, not the beliefs of the Administrator 
(whether arbitrarily held or not) are supposed to govern the renewal 
of certificates. Under Section 42.6, however, a belief arbitrarily held 
can bar the renewal of a certificate. The Section should, therefore, be 
rescinded. 
. II. 


SECTION 42.6 IS NOT REQUIRED FOR SAFETY AND 
CREATES UNNECESSARY BURDENS. 


Parts 40 and 41 are not intended to establish lower standards of 
safety than Part 42 of the Civil Air Regulations. The certificates issued 
under Parts 40 and 41 are of the same duration as the carriers’ economic 
operating authority. If the certificates issued under Part 42 are of the 
same duration, then Part 42 would not provide a different standard of 
safety than Parts 40 and 41. 

The annual renewal of a certificate lays an unnecessary administra- 
tive burden upon both the Administrator and the carrier. The extra 
paper work, the processing of the applications, the issuance of re- 
newals -- all take time, energy and money which could be better 

23 expended for other purposes. 

Under the concept of continuous inspection of air carrier opera- 
tions, there is no need for an annual renewal of the certificate to insure 
the maintenance of proper standards. If a proper standard is not being 
maintained, the situation should be rectified immediately and not pend 
until a renewal application is considered. 

Annual renewal of certificates is not required to police the activities 
of a carrier. The Administrator is required by Section 605(b) of the 
Civil Aeronautics Act to "employ inspectors who shall be charged with 
the duty (1) of making such inspections" of equipment used by an air 
carrier and ''(2) of advising and cooperating with each air carrier in the 
inspection and maintenance" of equipment. The Administrator is further 
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empowered by Section 609 to make inspections and examinations and re- 
inspections and re-examinations, and to alter, amend, or modify any air 
carrier operating certificate. | 
CONCLUSION | 
Because Section 42.6 is contrary to law, is subject to abuse, and 
is unnecessary in the interests of safety or administration, the section 
should be rescinded. ACTA accordingly requests the Board to amend 
24 Part 42 of the Civil Air Regulations by eliminating therefrom 
Section 42.6. If the Board feels that some provision with respect to 
the duration of the certificate be inserted, then it is suggested that, as 
in Parts 40 and 41, the certificate be of the same duration as the 
carrier's economic operating authority. ! 
Respectfully submitted, 
MORRIS, PEARCE, GARDNER & PRATT 
/s/ Albert F. Beitel 


x ke kK * 


Attorneys for Aircoach Transport 


Association 
Washington, D.C. 
August 28, 1956 
25 [ VERLFICATION] 
26 EXHIBIT A 
WESTERN UNION | 


1955 DEC 22 PM 1 30 
NA061 LONG GOVT FR-AR-NEW YORK NY 22 106P- 
NY UNITED STATES OVERSEAS AIRLINES INC- | 

DELR CHRYSLER BLDG 405 LEXINGTON AVE 


YOUR APPLICATION DATED DECEMBER 12, 1955, FOR RENEWAL 
OF AIR CARRIER OPERATING CERTIFICATE IR-3 HAS BEEN RE- 


CEIVED. AS YOU KNOW, WE HAVE BEEN CONDUCTING AN INTEN- 
SIVE SURVEY OF YOUR OPERATION FOR THE LAST SEVERAL WEEKS. 
WE HAVE REVIEWED YOUR PAST RECORD AND WE HAVE EXAMINED 
THE PRESENT SITUATION OF THE COMPANY WITH RESPECT TO ITS 
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COMPLIANCE WITH THE REQUIREMENTS OF THE CIVIL AERO- 
NAUTICS ACT AND THE REGULATIONS ADOPTED THEREUNDER. ON 
THE BASIS OF THE RECORD, OUR EXPERIENCE WITH YOUR COM- 
PANY, AND THE DEFICIENCIES WE HAVE FOUND TO NOW EXIST, WE 
ARE DENYING YOUR APPLICATION FOR RENEWAL OF YOUR AIR 
CARRIER OPERATING CERTIFICATE. WE ARE UNABLE TO FIND 
THAT YOU ARE PROPERLY AND ADEQUATELY EQUIPPED AND 
ABLE TO CONDUCT A SAFE OPERATION IN ACCORDANCE WITH 
THE REQUIREMENTS OF THE CIVIL AERONAUTICS ACT AND THE 
RULES, REGULATIONS AND STANDARDS PRESCRIBED THEREUNDER. - 

IN LIGHT OF THIS DECISION YOUR PRESENT AIR CARRIER 
OPERATING CERTIFICATE AND YOUR AUTHORITY TO ENGAGE IN 
AIR TRANSPORTATION WILL EXPIRE BY THEIR OWN TERMS MID- 
NIGHT EST, DECEMBER 39, 1955. YOU SHOULD THEREFORE AR- 
RANGE YOUR AFFAIRS SO AS TO TERMINATE BY THAT TIME ANY 
COMMITMENTS YOU NOW HAVE TO CONDUCT AIR CARRIER OPERA- 
TIONS. - 

C J LOWEN ADMINISTRATOR OF CIVIL AERONAUTICS 

WASHINGTON DC 


12 1955 IR-3 29 1955- 


UNITED STATES OF AMERICA 9 der No. S-817 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 31st day of July, 1957 


KKK KEE KE ERK OK KOK KX 
In the matter of the petition of 


AIRCOACH TRANSPORT ASSOCIATION Docket No. 8180 


for the rescission of Section 42.6 
of Part 42 of the Civil Air Regulations 


KEKE KKK KK 
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ORDER DENYING PETITION OF AIRCOACH TRANSPORT 
ASSOCIATION 


1. By petition filed with the Board on August 28, 1956, (Docket 
No. 8180), the Aircoach Transport Association (petitioner) requested 
the Board to amend Part 42 of the Civil Air Regulations by rescinding 
section 42.6 which provides that air carrier operating certificates 
issued under Part 42 subsequent to July 1, 1950, shall expire one year 
from date of issuance thereof, unless such certificate is renewed by 
the Administrator or such certificate has been sooner surrendered, 
suspended, or revoked. This section further provides that the Ad- 
ministrator shall, upon proper application, renew an air carrier 
operating certificate if he finds that the air carrier meets the require- 
ments of the Civil Air Regulations for the original issuance of any such 
certificate. 

2. Petitioner contends that section 42. 6 should be rescinded because 

4t is not in conformity with existing law, is subject to abuses, creates 

unnecessary burdens, and is not necessary in the an of public 
safety. i 

3. Petitioner contends that (1) section 42.6 is invalid because it 
allows the deprivation of property without due process of law; (2) section 
42.6 does not comply with the Civil Aeronautics Act; and (3) section 42.6 
does not conform with the requirements of the Administrative Procedure 
Act. The Board has considered the legal arguments presented by petitioner 
to show that section 42.6 is invalid but is of the opinion that section 42.6 
is a valid and legally supportable rule. ! 

Petitioner's due process argument is based on the alleged lack 
of opportunity for hearing, in case of failure or refusal to renew a 
certificate under section 42.6. We do not so construe the absence of a 
specific procedural provision in section 42.6. There is nothing in that 
section which would prevent the Administrator from affording an appli- 
cant for renewal such opportunities to make his case as due process may 
require under the circumstances. The question is initially one for the 
determination of the Administrator. 
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We find, as we have before, the rule of section 42.6 calculated to 
effectuate the purposes of the Civil Aeronautics Act and consistent with 


its provisions. The provision in section 42.6 limiting the duration of an 
air carrier operating certificate to one year is based on the Board's 
various safety powers conferred by the Act, such as authority under 


Section 604 of the Act to establish minimum safety standards for the 
operation of the air carrier to whom any such certificate is issued; the 
provisions of Section 2 of the Act, in which the Board is empowered by 
Congress to regulate air transportation in such manner as to insure 

the highest degree of safety therein; and, Section 601 of the Act, in which 

the Board is empowered to prescribe such reasonable rules and regula- 
tions or minimum standards governing practices, methods, and procedures 
as it "may find necessary to provide adequately for safety in air commerce." 

_ There is nothing in the Act denying to the Board the power to limit 
air carrier operating certificates to a shorter duration than that of the 
carrier's economic operating authority where, as here, the Board finds 
that such limitation will best serve the overriding policy of safety .2/ 

The suspension power under Section 609 of the Act is distinct from 
the function of license renewal in that it enables the Board or Administrator 
to suspend any air safety certificate for sufficient cause whether or not 
its period of its effectiveness is expiring at that time. License renewal 
is likewise distinct from license revocation since the license, unless 
renewed, expires under its own terms, and provisions of the Administrative 
Procedure Act relating to license revocation are not applicable. 

4. Petitioner charges that section 42.6 is subject to abuse. It contends 
that the Administrator of Civil Aeronautics, in a particular instance, used 
the authority contained in section 42.6 in an arbitrary, drastic, and un- 
reasonable manner. Section 42.6 (b) clearly states, however, that "The 





1/ _—sCéBy ‘providing for air carrier operating certificates of equal duration 
with underlying economic authorization in Part 40 of its Regulations, the 
Board did not construe the Act as requiring such a provision but was 
guided by the pertinent differences in circumstances between the carriers 
governed by Part 40 and those to which Part 42 applies. 
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Administrator shall renew an air carrier operating certificate if, upon 
inspection and examination, he finds that the air carrier meets the 
current requirements of the regulations in this subchapter for issuance 
of any such certificate" (underscoring supplied). This provision is 
clearly consistent with the authority contained in Section 604 of the Civil 
Aeronautics Act. In the instance cited by petitioner, the air carrier in- 
volved sought to obtain judicial review = which indicates the remedies 
open to air carriers in case there should be abuse “ discretion on the 
part of the Administrator. | 

5. Petitioner contends, further, that section 42. 6 is not required 
for safety and creates unnecessary burdens for both the Administrator 
and the carriers. In its opinion, the concept of continuous inspection of 
air carrier operations eliminates the need for an annual renewal of an 
operating certificate to insure the maintenance of proper standards. In 
this respect the Board believes it appropriate that brief reference be 
made to the justification for adoption of section 42.6 in June of 1950. 
At that time the Administrator of Civil Aeronautics advised that with 
the limited staff available for administration and enforcement of safety 
standards applying to air carriers and commercial operators operating 
large aircraft the Administration was unable, under the provisions of 
Part 42, to take all necessary and desirable measures to insure the 
attainment of the required safety standards by all such operators. Ac- 
cordingly , acting upon the recommendation of the Administrator , the 
Board adopted section 42.6 to facilitate administration and enforcement 
of the safety requirements in Part 42, stating in part that: 


"Such a provision is deemed necessary, in view of the 
fact that experience has shown that operators who satis- 
factorily show their ability to perform air carrier 
operations ‘safely at the time of original issuance of an 
operating certificate often fail to maintain the necessary 
facilities and personnel thereafter." 


Nothing alleged by petitioner at this time impairs the strength of this 
consideration or of any other reason for which section 42.6 was origi- 


“5. Overseas es v. Civil Aeronautics Authority, C.A.D.C. 


No. 13, 
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nally adopted. 

In view of the foregoing, the Board finds that the petitioner has 
not presented informatio which would justify a rescission of section 
42.6 of Part 42 of the Civil Air Regulations, and that petitioner's request 
for rescission should be denied. Therefore, 

IT IS ORDERED: 

That the petition of the Aircoach Transport Association for the 
rescission of section 42.6 be, and the same is, hereby denied. 

(Sec 205 (a), 52 Stat. 984; 49 U.S.C. 425 (a)) 
. By the Civil Aeronautics Board: 
/s/ M. C. Mulligan, 


M. C. Mulligan 
Secretary 


[Received Docket Section, CAB, August 30, 1957] 


PETITION OF AIRCOACH TRANSPORT ASSOCIATION 
FOR RECONSIDERATION OF ORDER NO. S-817 


By its original petition, the Aircoach Transport Association 
(ACTA) requested the Board to rescind or amend Section 42.6 of the 
Civil Air Regulations so that air carrier operating certificates would 
be of indefinite duration. In Order No. S-817 denying the requested 
relief, the Board based its position upon a basic error of law, a mixed 
error of fact and law, and an equally basic mistake of fact, which 
should be corrected on reconsideration. 

I. THE ERROR OF LAW. 

In Order No. S-817, the following statement of law is made: 


"License renewal is likewise distinct from license 
revocation since the license, unless renewed, expires 
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under its own terms, and provisions of the 
Administrative Procedure Act relating to 
license revocation are not applicable." an 
paragraph, page 2) 1/ 

This statement, for which no authority is mm seems to be 
clearly contrary to all recent authority and overlooks the provisions 
of the Constitution. In effect, non-renewal of a license is tantamount 
to revocation, and the same Constitutional safeguards attach. This 
can be readily demonstrated by reference to the decisions of the courts. 

First, it must be admitted, and the order concedes, that an air 
carrier operating certificate issued under Section 42. 6 of the Civil Air 
Regulations is a license. : 

Second, the following verbatim language of the Court of Appeals © 
for the District of Columbia Circuit shows that non-renewal is not 
distinct from license revocation: ''A renewal, after all, differs in 
many ways from an original grant. Property rights have become 
vested." — "But since appellant was conducting a going business 

under license, the Constitution entitled it toa due process hearing 
in regard to non-renewal." 3/ "Due to the scope of those review pro- 
visions, section 25-118, sound policy might well call for like administra- 
tive remedy when a renewal is denied to one who has long been licensed 
on an annual basis; for such a denial amounts to a revocation." — 

It is impossible to read any of the cited cases without reaching 
the conclusion that the courts regularly and uniformly hold that a re- 
fusal to renew a license to do a lawful business is viewed in the same 
light as the revocation of a license. Non-renewal cannot be supported 


without such a hearing and opportunity to answer as would constitute 


17 All emphasis in this petition is supplied unless otherwise noted. 
2/ ‘Atlantic Insurance Agency v. Jordan, 229 F. 2d 758 (1955). 

3/. : ‘Col unibia Auto Loan v. Jordan, 196 F. 2d 568 (1952). 

4/ Minkoff v. Payne, 210 F. 2d 689 (1953), 
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5/ 


due process. This is the thrust of the Carter Cases— which are complete 
and definite authority for the fact that Section 42.6 of the Civil Air Regula- 
tions is contrary to existing law. 

When the Board decided to deny the petition upon the expressed 
theory that "License renewal is likewise distinct from license revocation" 

36 the Board proceeded upon an erroneous statement of law, which 
requires a reconsideration of its order, and a re-examination of the 
original petition. 

I. THE MIXED ERROR OF FACT AND LAW. 

Order No. S-817 states: 

"There is nothing in that section (42.6) which 
would prevent the Administrator. from affording 
an applicant for renewal such opportunities to 
make his case as due process may require under 
the circumstances." 

Such a reason for denying the petition is patently unsound as a 
matter of law. Due process does not depend on the fact that the Ad- 
ministrator may or may not grant a hearing. The regulations and the 
statute under which the Administrator acts must in and of themselves 
provide due pireess.°” 

When a person operates a lawful business under an annual license, 
he is entitled to a full hearing in a judicial sense, before renewal can 
be denied. It does not appear that such a hearing can be granted by the 
Administrator. 

37 Procedurally, such a hearing includes "the revelation of the evi- 
dence upon which the disputed order is based, an opportunity to explore 
that evidence, and a conclusion based upon reason and not merely arbi- 
trary..."; it permits the opposing parties to present their claims and 


5/ In re Carter, 177 F. 2d 75, cert. denied sub nom. Laws v. Carter, 
B8 U.S. 900 (1945), and In re Carter, 192 F. 2415, cert. denied 343 
U.S. 862 (1951). The applicability of this case is discussed on pages 
3-6 of the original petition. 


6/ Southern R. Co. v. Virginia ex rel. Shirley, 290 U.S. 190 (1933). 
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evidence and to have their controversies determined. / A quasi-judicial 


hearing likewise includes all ofthe usual rights such as due notice, a 
fair, open, and impartial hearing before a competent officer, the right 
to cross-examine witnesses, to be confronted by accusers, and to 
compel attendance of witnesses. 8 | 

The Administrator does not appear to have the statutory power 
to conduct a quasi-judicial hearing with respect to the non-renewal of 
an air carrier operating certificate. | 

The Civil Aeronautics Act originally created an n "Authority" 
which was granted power to conduct quasi-judicial hearings. There- 
after, by Reorganization Plan No. III, certain functions of the "Authority" 
were vested in the Administrator of Civil Aeronautics. The pertinent 
functions transferred to the Administrator were: : 


38 "the functions of aircraft registration and of safety 
regulation described in titles V and VI of the Civil 
Aeronautics Act of 1938, except the functions of 
prescribing safety standards, rules and regulations 
and of suspending and revoking certificates after 
hearing." 9/ | 
By Reorganization Plan No. IV the "Authority" was designated 
as the "Civil Aeronautics Board." This Plan provides: 


"That the Civil Aeronautics Board shall exercise 
its functions of rule-making, adjudication, and 
investigation independently of the Secretary of 
Commerce." 10/ . 
The effect of the Reorganization Plans seems to be to reserve to 
the Board the function of holding hearings with respect to the suspension 
and revocation of certificates and, a fortiori, the non-renewal of air 


carrier operating certificates. Reference to the airman certificate 


1/ Jordan v. American Eagle Fire Ins. Co., 169 F. 2d 281 (1948). 


8/ Standard Airlines v. Civil Aeronautics Board, 177 F. 2d 18, 85 
U.s. App. D.C. 29 (1949); 42 Am. Jur. Sections137-150, Public Ad- 
ministrative Law. | . 


9/ Reorganization Plan No. II, Sec. 7. 


10/ Reorganization Plan No. IV, Sec. 7(c). : 
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provisions of the Act will serve to illustrate the effect of the Reorganiza- 
tion Plans upon the respective rights of the Board and the Administrator 
to conduct hearings under the Act. Originally Section 602(b) provided 
that if the "Authority" refused to renew an airman certificate, after 
investigation, the applicant could file a petition for reconsideration _ 
which required the "Authority" to conduct a hearing upon the applica- 
tion. Following the Reorganization Plans, the Act was construed to 

39 read that if the "Administrator" refused to renew an airman 
certificate, the "Board" would, on request, conduct a hearing. — 11/ 

There seems to be no more difference between the functions 

of the Board and the Administrator with respect to the non-renewal 
of air carrier operating certificates than there is with respect to the 
non-renewal of airman certificates. The Administrator is empowered 
to investigate to determine if an air carrier certificate should be renewed, 
just as he investigates to ascertain if an airman certificate is to be re- 
newed. Since the Board, and not the Administrator, is the agency 
authorized by law to hold hearings on the non-renewal of airman certif- 
icates, it follows logically that the Board, and not the Administrator, 
is the agency authorized to hold hearings on the non-renewal of air 
carrier operating certificates. 

40 This conclusion is buttressed by the fact that, under existing 
case law, non-renewal of a license "amounts to" a revocation, and, of 
course, revocation requires Board action. Moreover, the theory of air 
carrier regulation contemplates regulation by an "Authority" or a 
"Board", not by a single administrator. The plural membership of such 


117 This is clearly stated in the booklet entitled "Aeronautical Statutes 


and Related Material" compiled by the Board's staff and published by 
the U..S. Government Printing Office. Interestingly enough, the com- 
pilers of the United States Code Annotated and the CCH Aviation Service 
have revised the Act to read that the Administrator -- not the Board -- 
would conduct such a hearing. Established administrative interpreta- 
tion, however, reserves the hearing function for the Board. Alexander, 
Airman Certificate, 5 C.A.B. 15 (1940). 


a 
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agency has been based, presumably, on the usefulness of deliberation 
in the rule-making and adjudication processes. It would seem, therefore, 
that the Administrator may initially determine, after investigation, that 
a license should or should not be issued, but the Board, and not the Ad- 
ministrator, as a matter of law and policy, is the only appropriate agency 
to determine, after hearing, that a certificate should be revoked, or 
that a refusal to renew should be sustained. | 

It is also necessary to consider the practicalities. Reference to 
court records will demonstrate that, on at least one occasion, the Ad- 


ministrator refused to renew a certificate and also refused to afford 


the applicant with a judicial hearing. 12/ Asa practical result, the 


carrier was faced with the complete shut-down of a going business, 
without even a hearing of any sort before either the Board or the Ad- 

41 ministrator. Order No. S-817 states that "the air carrier in- 
volved sought to obtain judicial review, which indicates the remedies 
open to air carriers in case there should be some abuse of discretion 
on the part of the Administrator." Judicial review is no substitute for 
the hearing required by law. Courts cannot issue or deny air carrier 
operating certificates, nor can they hold the hearing which the law 
requires. That is the Board's function, and the Board's function alone. 

It is submitted that the Board denied the original petition on the 
mistaken belief that the Administrator is legally authorized to hold and 
will hold the necessary hearing, and that judicial review is an adequate 
remedy for a carrier whose operating certificate is not renewed. Since 
the Board alone can hold such a hearing, this mistaken view requires 
reconsideration of the order. ! 

Il, THE MISTAKE OF FACT. | 

One principal reason given for denying the petition is an historical 
one. The order states that in June, 1950, the Administrator advised 
that his staff was so limited that he was unable to take all "necessary and 
desirable’ measures to insure the attainment of required safety standards 
under Part 42, and that ACTA has not alleged anything to impair this 

12, The facts of this case are set out on pages 15-18 of the original 
petition. 
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reason for continuing Section 42.6. The Board seems to be placing 
a burden on ACTA which is as uncalled for as it is unnecessary. There 
is nothing in the order, or in any paper filed in this case, to show that 
the 1950 limitations as to staff which existed during the Korean War 
continue to exist today, seven years later. The Administrator has not 
so stated in this docket. To rely upon a shortage of manpower during 
1950 as a reason for denying relief in 1957 is to ignore today's factual 
situation. 

It seems clear that every year the Administrator can and does 
make the necessary investigation to determine if an air carrier certificate 
should be renewed. He has a sufficient staff to do that. With the same 
or less investigation, his staff can continue to determine whether the 
required standard of safety is being maintained. If the staff is suf- 
ficient to insure the required level of safety with Section 42.6 on the 
books, it is sufficient if Section 42.6 is eliminated. Any other con- 
clusion would impute to the Administrator an unwillingness, rather than 
an inability, to insure that operators once found to be qualified continue 
to maintain the necessary facilities and personnel. Indeed, the re- 
quirement of annual renewal appears to impose an unnecessary burden 
on the Administrator and his staff. 

CONCLUSION 

Because the Board failed to recognize that the non-renewal of a 
license amounts to a revocation, and because the Board has erroneously 
assumed that the Administrator can and will provide the hearing required 
by law, and because the 1950 limitations on the Administrator's staff 
in all probability do not exist today, the Board should reconsider its 
order, and upon such reconsideration, grant the relief originally re- 
quested. 

It is further requested that ACTA be permitted to present oral 


argument in this matter. 


Respectfully submitted, 


MORRIS, PEARCE, GARDNER & 
| PRATT 
Washington, D.C. /s/ Albert F. Beitel 


August 30, 1957 | Attorneys for Aircoach Transport 
Association 
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44 ORDER DENYING PETITION FOR RECONSIDERA TION No. S-837 
Adopted by the CAB at its office in Washington, D.C. on the 10zh day of October, 1957 
In Order No. S-817 of July 31, 1957, the Board denied the petition 
of Aircoach Transport Association (petitioner) that it rescind Sec. 42.6 
of Part 42 of the Civil Air Regulations. Petitioner filed a Petition for 
Reconsideration contending that the Board's order was erroneous in 
holding (1)that license renewal is legally distinct from license revoca- 
tion, (2) that under existing law and regulations the Administrator may 
afford due process to applicants for renewal, and (3) that the provision 
of Section 42.6 is expedient because of the Administrator's limited 
staff. After careful consideration we find that none of these points is 
well taken. 
1. While there is authority which to some degree analogizes the 
due process requirements in cases of denial of renewal of licenses of 





going business concerns to cases of license revocation, these authorities 

45 do not obliterate the distinctions. License renewal and license 
revocation are treated differently in Section 9(b) of the Administrative 
Procedure Act. The distinction is observed as regards a right to 
administrative review in Minkoff v. Payne, relied upon by petitioner, 
where the Court also recognized the purpose of one-year licenses "'to 
afford a means of continuing supervision," 210 F. 2d at 693. We also 
note that plaintiff's quotation from Minkoff at p. 3 of its petition omits 
the next following sentence: "But the problem is one for Congress," 
which is destructive of its reading of the case. 

2. The main thrust of petitioner's argument is that a hearing is 
required by constitutional due process in cases of denial of license 
renewal, and further that it should be furnished by the Board rather 
than the Administrator. As pointed out in our previous order, our 
regulations do not preclude the granting of such a hearing as due process 
may require, and indeed we assume that such hearing will in fact be 
afforded. 2/ As indicated in our Order S-817, we are inclined to the 


17 The fact that the regulation does not spell out a hearing requirement 
does not render it invalid since the requirement will be read into it if 
necessary for constitutional reasons, see Wong Yang Sung v. McGrath, 
399 U.S. 33, 49 (1950). 
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view that the agency exercising the authority to pass on the renewal is 
also the agency to provide any required hearing in relation to a denial. 

3. The Administrator's limited staff for inspection and enforce- 
ment of safety standards was only one of the reasons which originally | 
prompted promulgation by the Board of Section 42.6, but in any event 
it still holds good. We cannot consistently with current governmental 

46 policy change our regulations, without compelling necessity, in 

a manner which would require additional use of manpower by the Ad- 
ministrator and thus might increase the cost of operation of the govern- 
ment. 
| ACCORDINGLY, IT IS ORDERED that the Petition for Reconsidera- 
tion be, and it hereby is, denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In respondent's view, the questions presented are: 

1. Whether the Board's order and regulation have sufficient 
adverse impact or effect upon the carriers involved to invoke any 
reviewing jurisdiction which the Court may possess; 

2. Whether an administrative order, entered pursuant to sec- 
tion )(d) of the Administrative Procedure Act, which denied a peti- 
tion for repeal of a long-existing regulation, is subject to judicial 
review or affords a vehicle for obtaining review of the regulation 
complained against; 

3. Whether, under Arrow Airways v. C,A.B., 87 U.S. App. D.C. 71, 
182 F, 2a 705 (1950), this Court (as opposed to a District Court) has 
jurisdiction directly to review the Board regulation here involved; 
and 

l. Whether, assuming reviewability in this Court, the regulation 
in issue is valid and consistent with the Board's powers, duties and 
functions under applicable law, varticularly the Civil Aeronautics Act 


and Reorganization Plan Nos, IIT and IV, 
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IN THE 
UNITED STATES COURT OF APPEALS ! 
FoR THE DISTRICT OF COMIMBIA CIRCUIT 


No, 4,140 


ATRCOACH TRANSPORT ASSOCIATION, INC., Petitioner, 
Ve | 


| 
CIVIL AERONAUTICS BOARD, Respondent. 


ON PRIITION FOR REVIEW OF-AN ORDER OF THE 
CL SEIS RP | 


| COUNTERSTA MENT OF THE CASE 


Petitioner, Aircoach Transport Association, Inc., is an associa- 
tion of approximately 25 air carriers which transport passengers and 
property on a supplemental and infrequent basis, These carriers oper= 
ate pursuant to exemptions from the public convenience and necessity 
certificate requirements of the Civil Aeronautics Act of 1938 (52 Stat. 
973, as amended, 49 U.S.C. 01 et seq.). On behalf of its air carrier 
members, but without joining any of them herein, petitioner seeks review 
of Board Order No, S-817 (Joint App, 28-32) which denied petitioner's 





request for rescission or amendment of section 2,6 of Part 2 of the 
Civil Air Sucidintiond” Th CFR 2,6; Joint App. 12-13). 

- Pursuant to section 60) of the Civil Aeronautics ist,” which re- 
quires safety operating certificates, the Board on June 28, 1950 duly 
adopted section 2.6 of the regulation in issue, providing that such 
certificates shall be issued and renewed on an annual basis by the 
Administrator of Civil Aeronautics whenever he finds that the appli- 
cant meets the current requirements of the Civil Air Regulations 
promulgated by the Board, Approximately five and a half years after 
the adoption of this regulation, a controversy arose between the Admin-~ 
istrator and one of petitioner*s members over his refusal to renew 
its operating certificate, Petitioner, on behalf of its members, then 
filed a petition with the Board requesting rescission or amendment of 
the regulation (Pet. br., 3-3 Joint App. 15), So far as we know, no 
similar controversy arose before that time, nor has arisen since, and 
- there is no controversy over the denial of any operating certificate 
before the Court now. 


While in its request for rescission before the Board petitioner 


contended that the Board lacked the power to limit the duration of 


operating certificates to a period of one year, this objection has 
been dropped on appeal here (Pet. br., 15), with the possible exception 


sequent to the filing of the petition for review in this 
Court, the Board issued Order No, 8-837 denying petitioner's request 
for reconsideration (Joint App. 39). ; 
setae 52 Stat. 1010, 49 U.S.C. 554, printed on p. 19 of petitionerts 
e 





of a suggestion that there are insufficient reasons for continuing this 
limitation at the present time (infra, note10 at p.10), Petitioner 
here contends only that the regulation is invalid because it (1) does 
not specifically provide for a hearings; and (2) does not require that 
the Board conduct such hearing and render a decision in cases where 
the Administrator refuses to renew an operating certificate. In deny- 
ing petitioner's request for rescission or amendment, the Board held 
that (1) essentisliy, tie justification that existed af Gis tine of 
the adoption of the regulation was valid then and continues to be so 
(Joint App., 31, 40); (2) the Administrator, and not the Board, is 
charged with the responsibility of deciding on the issuance and renewal 
of operating certificates, renewal being a different matter from sus- 
pension or revocation (Joint App., 30-31, 39); and (3) since the regu- 
lation does not preclude a hearing, it will be provided whenever 
legally required. i 
Essential to an understanding of all the issues herein are the 

provisions of Reorganization Plans II and IV which in pertinent part 
are printed on pages 21-23 of petitioner's brief. The Civil Aeronazu- 
tics Act of 1938 created the Civil Aeronautics Authority, consisting of 

five members, and gave it comprehensive powers to deal with both the 
" pocinedhs and Rare wapacts oF the air transportation industry. 
The Act also provided that there shall be in the Authority an Admin- 
istrator who was directed to "cooperate with the Authority in the 


These safety aspects pertinent here are contained in Title 
VI of the Act, 52 Stat. 1007, as amended, 49 U.S.C. 551 et seq. 
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administration and enforcement" of the Act in all but economic regu- 


L/ 
latory matters, The Authority thereafter named him "Supervisor for 


the Authority® and delegated to him supervisory administrative powers 
over the Bureau of Safety Regulation. In 19h0, Reorganization Plan 
No, Til (53 Stat. 561, 5 U.S.C. 133 et seq.) transferred from the Civil 
Aeronautics Authority to the Administrator, whom it renamed Administra- 
tor of Civil Aeronautics, the "functions of aircraft registration and 
of safety regulation described in Titles V and VI of the Civil Aeroanu- 


tics Act of 1938, except the fimctions of prescribing safety standards, 
rules, and regulations and of suspending and revoking certificates 


’ after hearing,” Reorganization Plan No. IV (53 Stat. 561, 5 U.S.C. 

133 et seq.) changed the name of the Civil Aeronautics Authority to 
"Civil Aeronautics Board,® transferred the Board for housekeeping 
purposes to the Department of Commerce, and placed the Administrator 
under the direction and supervision of the Secretary of Commerce. The 
Plan provided, however, that "the Civil Aeronautics Board shall exer- 
cise its functions of rule-making (including the prescription of rules, 
regulations, and standards), adjudication, and investigation independ- 
ently of the Secretary of Commerce,” 


STATUTES INVOLVED 
Pertinent statutory provisions, Reorganization Plans, and Board 
regulations are cited in their appropriate place in the text, and where 
2 Stat. 901, 905, 9 U.S.C. 421(b), 51. 
For a general description of the Civil Aeronautics Authority 


as it was constituted before and after Reorganization Plans III and IV, 
Lee, Administrator v. Civil Aeronautics Board, 96 U.S. App. D.C. 


see, 
299, 225 F. 2d 95, 951 (1955). 
ohe« 





such material has been printed in the Joint Appendix or in petitioner? s 
brief, appropriate reference has been made thereto. 


SUMMARY OF ARGUMENT i 
- : 

Poti tigner! s appeal is in reality an appeal from the regulation 
itself, there is no oe of a justiciable issue ani review is 
— There is no case before this Court : now involving a 
refusal by the Administrator to renew an air carrier operating certi- 
ficate ~—= only a claim which amounts to nothing more than that adverse 
effects may follow on the contingency of future administrative action. 
"[{a] petitioner's aggrievement must be present and imediate, or at 
least must be demonstrably a looming unavoidable threat. bal Cincinnati 
Gas & Electric Co, v. Federal Power Commission, _ U.S. App. DC. _ i, 
2h6 F, 2a 688, 69h, (1957). 4 

Moreover, viewed as an appeal from the oiies itself, the 
appeal comes approximately 6 years too late under the provisions of 
section 1006(a) of the Civil Aeronautics Act. If, however, as peti- 
tioner states, the appeal is from the Board order denying its petition 
_ filled pursuant to section )(d) of the Administrative Procedure Act 
(60 Stat, 239, 5 U.S.C, 1003(4)) and the Board's Roles of Practice, 
requesting rescission or amendment of the regulation in issue, such 
an order is not appeslable. : 

Even if there is a justiciable iseue here, this Court, if it 
should follow Arrow Airways v. Civil Aeronautics Board, 87 U.S. App. 


=2° 


D.CJ 71, 182 F. 2d 705 (1950), cert. den. 340 U.S. 828 (1950), would 
nonetheless refuse to provide direct review of the Board's regulation. 


It 

The regulation in issue is valid and consistent with the Boardts 
powers, duties and functions. The regulation does not deny a hearing, 
and indeed the Board assumes that a hearing will be afforded by the 
jcndniintentar vtuemrer xequited“ty Taw, Wong Vans Sane ‘v, Medpatts, 
339 U.S. 33, 49 (1950). 

Under the Civil Aeronautics Act and Reorganization Plans ITI and 
IV, it is the Administrator's function to issue and renew air operating 
certificates, and there is no appeal to the Board from his refusal to 
issue or renew such certificates, The Administrator has ample author- 
ity to grant and conduct such hearings as are required or permitted 
under applicable law. 


ARGUMENT 


I, The Court lacks jurisdiction to entertain 
the petition for review 


A, There is no impact from the Board's actions 
and no justiciable issue at this time 


Petitioner brings this action on behalf of its air carrier member- 
ship, and the case at best should be viewed no differently from one 
instituted by a carrier. Moreover, the challenge here made, although 
in form an appeal from the order denying the petition for repeal of 
the rule, in substance is directed to the Board's long effective regu~ 
lation (Joint App. 4, 15, 28). We think it plain that no carrier 
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(and hence petitioner) can challenge that regulation unless and until 


the regulation is applied to its detriment. The regulation has no ad- 
verse legal effect in and of tee but rather can adversely affect 
a carrier only upon the contingency of a future refusal by the Adminis- 
trator to renew its license, And when and if that occurs, the carrier 
will have full opportunity to challenge the refusal to renew upon the 
seeiods herve slaged, 12 a hearing fx an fact refused by the Admin- 
istrator or if there is any wmfairness in the hearing afforded. In 
short, there is nothing presented here which should serve to invoke 
any reviewing jurisdiction which the Court may have, and resort to the 
courts is wholly premature. : 

| Basic to the right of obtaining judicial review is a showing of 
a justiciable issue. ‘In Rochester Telephone Corp. v. United. States et 





ale, 307 U.S. 125 (1939), the Court stated that review is unwarranted 
where, | : | 


% + « * the order sought to be reviewed does not of itself 
adversely affect complainant but only affects his rights 
adversely on the contingency of future administrative action. 
In view of traditional conceptions of federal judicial power, 
resort to the courts in these situations is either premature 
or wholly beyond their province. (p. 130, emphasis supplied). 


2 % % 


|. “Plainly the denial of judicial review in these cases 
does not derive froma regard for the special functions 


~~ 67 Renewal proceedings do not constitute a "legal® burden, and 
no such contention is here made. | i Da 

T/ See United States Overseas Airlines v. Civil 4erons utics 
Authority and Administrator of Civil Aeronautics, C.A.D.C., No. 13,010, 
ere such a chailenge 


nge was @. e case equently was dismissed 
as moot. : oe a4 


-Jo 





of administrative agencies, Judicial abstention here is 
merely an application of the traditional criteria for 
bringing judicial action into play. * * ** (p. 131). 8/ 

Here, as previously stated, there is nothing to bring "judicial 
action into play,® but only speculation as to what may or may not 
occur in the future. 

Nor is petitioner aided by the allegation that, on one prior 
occasion in the seven-year history of the regulation, a license was 
refused by the Administrator without a hearing, That incident, in 
which resort in fact was had to this Court (supra, note 5, p.l) does 
not mark any consistent administrative action which would serve to tale 
this case out of the ordinary rule, ‘Indeed, we know of no other such 
case, and the single one cited serves merely to demonstrate the in- 
appropriateness of the instant proceeding, True, petitioner seeks to 
allay all possible fears for the future, but mech weightier consider- 


ations of judicial policy have led courts to insist that "a petitioner's 


——T7 See also, Chicago and Southern Air Lines, Inc, v. Waterman S.S. 
Corp. 333 U.S. 103 Cis); National Broadcasting Goes Inc. v. United 
States, 316 U.S. hh7 (192); Shamahan v. United States, 303 U.S. 596 . 
(1938) $ 





olia Petroleum Co. v. Federal Power Commission, 236 F, 2d 
785, 791-2 (Chee. 1956) 3 Riss & Co,, Inc. v. Interstate Commerce Com- 
mission, et al, 86 U.S. App. D.C. 79, 179 F, 2d 510, B11 (1950). 


In United States v. Los Angeles & Salt Lake Railroad Company, 273 
U.S. 299, 309-310 (1927), the Supreme Court, in denying review of a 
valuation order entered by the Interstate Commerce Commission despite 
statutory provisions which made the valuation prima facle evidence in 
any future proceedings, characterized the order as follows: 


"The so-called order here complained of is one which does not 
command the carrier to do, or to refrain from doing, any thing; 
which does not grant or withhold any authority, privilege or 
licenses which does not extend or abridge any power or facility; 
which does not subject the carrier to any liability, civil or 
criminal; which does not change the carrier's existing or future 
ph oe oe condition; which does not determine any right or obli- 
gation. 
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eggrievenent mst be present and imnediate, or at least must be demon- 


strably a Looming unavoidable threat,” Cincinnati Gas & Electric Co. 

v. Federal Power Commission, _ U.S. App. D.C, , 246 F, 2d 688, 69h, 
(1957), It was not enough, as this Court there held, to allege a pres- 
ently undemonstrable danger of future serious business changes. Peti- 
tionerts agerievenent is neither "present and inmadiate,® nor is the 
threat of aggrievenent "Looming and unavoidable,* 


e 
| 


B, The Court in any event lacks durinticttn 
to review the action here involved 


* Apart from the foregoing there are other jurisdictional obstacles, 
In the first place petitioner herein seeks review only of the Board*s 
refusal under section }(d) of the Administrative Procedure Act (60 - 
Stat, 239, 5 U.S.C. 1003(a)) to repeal its regulation, | ‘But such peti- 
‘tions are addressed to agency discretion, and “the Adninistrative Proce- 
dure Act did not confer any right to review of the action thereon, 
Moreover, if the Board*s order is regarded as one entered on a belated 
petition for reconsideration and the petition for review herein as a 
challenge to the regulation (which it is in reality), petitioner still 
is not aided thereby. Ae this Court held in Skowhegan Sav, Bank, ot al, 

> the sante Report on the bill which became ‘the Adminis- 
trative Procedure Act (Senate,Report No, 752, 70th Cong., 1st Sess.) 
contained as an appendix the Attorney General? s report and analysis of 
the bill, That analysis, among other things, pointed to the discretion- 
ary nature of § )(d) determinations, and stated that "the failure to 
t a petition filed under section )( d). would be unreviewable.* 


See Legislative History, Administrative Procedure Act, Senate Document 
248, 79th Cong,,.2nd Sess,, p. 230), This statement indicates the 


Congr intent. | American EoToCOr eB Inc, V. orale, 330 U.S. 
hk6, 452 (19h7). " | 4 








_v. Securities & Exchange Commission, 91 U.S. App. D.C. 388, 201 F. 2d 
| 703, 705 (1952), an order denying reconsideration is not in and of 


itself reviewable under a provision such as section 1006 of the Civil 

| Aeronautics Act (52 Stat. 102), as amended, 9 U.S.C. 646), nor does 

- an order denying a belated petition on its merits serve as a vehicle 

for conferring jurisdiction to review the basic long-outstanding order. 
Finally, this Court has heretofore held that it will not provide 

independent review of a Board regulation of prospective effect and gen- 

eral applicability. Arrow Airways v. C.A.B., 87 U.S. App. D.C. 71, 182 

F, 2d 705 (1950), cert. den. 340 U.S. 828 (1950). Rather , the Court 





there indicated by reference to United Gas Pipe Line Co. v. Federal 
Power Commission, 86 U.S. App. D.C. 31h, 181 F. 2d 796 (1950), cert. 
den. 340 U.S. 827 (1950), that review of Board regulations is to be 
obtained either as an incident to their application in a specific fac- 
tual situation, or, if a case in equity can be made, by suit in the 
District Court. If the Court should follow this decision, it could 
not entertain the challenge here made to the Board’s regulation, 


Il. The regulation in issue is valid and consistent 
with the Board's powers, duties and functions 
Petitionerts attack on the regulation in question consists of 


two charges, namely, that (1) it does not specifically contain a hear- 


ing requirement; and (2) the Board will not ies a refusal by the 
| 10 3 
Administrator to renew an operating certificate. Petitioner 


10/ Relegated to a short paragraph on the last page of its argu- 
ment (Pet. br., 15) is a suggestion by petitioner that while the Board 
has the authority to provide for operating certificates on an annual 
basis, the reason for doing so here is "so unusual as to be capricious 

(continued next page) 
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apparently does not question that it is the Administrator's function 


to issue operating certificates originally and to renew then, 

A, Petitioner attempts to make much of the absence of a specific 
hearing provision in section 2.6 of the regulation, as it might affect 
a carrier which has long been licensed on an annual basis. There is 
no such case before the Court now, but we do not take igsue with peti- 
tioner*s insistence that, as to such a carrier, the requirenents of 
"due process" are substantially different than in cases of original 
desuence of a Iicense. ‘The extent and type of hearing, when required, 
will, of course, differ with the nature of the ea | 

The important point, however, is, that there is nothing in the 
regulation which ieee hearing, and, indeed, the Board specifically 
stated (Joint App. 39-0, emphasis supplied) that it contemplated 
that a hearing would be given if necessary: © 


and arbitrary" -- all because the limitation on the Agninistratort s 
staff "diring the *shooting war! period of 1950 has no bearing on the 
pituation existing in 1957." It is difficult to believe that peti- 
tioner intended this statement to be taken seriously in view of the 
well-established rule that petitioner "mst carry the burden of show- 
ing by a resort to common knowledge or other matters which may be 
judicially noticed, or to other legitimate proof, that. the action is 
arbitrary." Pacific States oe = Basket Co. v.° ad 296 U.S. 176, 
185 (1935); United States v. Roc 1 Cooperative, Inc eet i® . - $33, 
567-568 (1939). In any event, ns wns 8 limited staff 

inspection and enforcement of safety standards. was only one of ae rea- 
. sons han prompted the promiige tian of the si canara ( Joint App. 
8-11 ¢) 


DY See Attorney General! s Manual on the Administrative Proce- 
dure Act, pp. » and authorities cited there, ‘to the! effect that 
a hearing in the usual sense of its meaning is not required in proceed- 


ings in-which decisions rest solely on “inspections and tests.2 See 
also, Door v. 


Donaldson Postmaster General 2 U.S. » Apps D.C.. 188, 
am F, 2d ayes 766 ( 1952). | | | 





# x # * As pointed out in our previous order, our 
regulations do not preclude the granting of such a hear- 
ing as due process may require, and indeed we assume that 


such neering will in fact be afforded. As indicated in 
our Order S-017, we are inclined to the view that the 
agency exercising the authority to pass on the renewal 

is also the agency to provide any required hearing in re- 
lation to a denial," 

In a footnote to the above-quoted paragraph, the Board further 
stated that, “the fact that the regulation does not spell out a hear- 
ing requirement does not render it invalid since the requirement will 
be read into it if necessary for constitutional reasons, see Wong Yang 
Sung v. McGrath, 339 U.S. 33, 9 (1950)." See, also, Bourjois Inc, v. 
Chapman, 301 U.S. 183, 188 (1937), and Electric Bond & Share Co, v. 
Securities & Exchange Commission, 303 U.S. 19, hh3 (1938). 

B. Petitioner further contends that the Civil Aeronautics Act 
and Reorganization Plans III and IV contemplate that the Board shall 
review denials by the Administrator of renewal of operating certifi- 
cates. But this contention is inconsistent with section 7 of Plan IIT 
which vests in the Administrator the functions of aircraft registration 


and of safety regulation described in the Act "except the fimctions of 


prescribing safety standards, rules, and regulations and of suspending 


and revoking certificates after hearing.” Certificate renewals are 
obviously not covered in the above exception. ; 


In an attempt to overcome this difficulty, petitioner asserts 
that a failure to renew is equivalent to revocation, and the exception 
should, therefore, be interpreted to embrace it. Petitioner's sugges- 

" tion that such cases as Atlantic Insurance Agency v. Jordan, In re © 
Carter, and Minkoff v. Payne (Pet. br., 9, 13) are authority for the 





proposition that license renewal and license revocation are the same, 
is not valid. Nor are we aware of any other cases that cay this. The 
most these cases hold is that where substantial property interests are 
involved, renewal of licenses, unlike original issuance, cannot be 
denied without a hearing. The fact that revocation also requires a 
hearing does not make renewal and revocation identical twins. As a 
matter of fact, a distinction between renewal and revocation was 

drawn in the Minkoff case which materially affected the result reached 


there, We might also note that license renewal and license revocation 


are treated differently in section 9(b) of the Administrative Proce- 


dure Act (60 Stat. 22, 5 U.S.C. 1008(b)). | 
Petitioner attempts to draw an analogy between renewal of oper= 
ating certificates and renewal of airman certificates with respect to 
which a hearing may be had before the Board upon the Administrator! s 
denial of an application. There is an important difference, however, 
for in the case of airman certificates, section 602(b) of the Civil 
Aeronautics ssf expressly provides for a hearing in cage of denial 
of an application "for the issuance or renewal" of such certificates, 
This, we submit, accentuates the meaningfulness of the sil ence as to 
issuance or renewal in section 7 of Reorganization Plan TT, And it 
is of further significance that of the several types of certificates 
provided for in Title VI of the Act (52 Stat. 1007, as ‘mbcted, 9 
U.S.C. 551 et seq.), only in the case of an airman certificate is 


a "52 Stat. 1000, 49 U.S.C. 552, printed on pp. 18-19 of peti- 
tionerts brief. 7 ! , 
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there a specific provision for hearing upon the Administrator's re- 
fusal to issue or renew it. It thus appears that, subject only to 
the Board's prescription of safety rules and standards, the authority 
to issue or renew operating certificates is vested in the Administra- 
tor. The Board has so construed the Act and Reorganization Plans IIT 
Boyer, Air Agency Certificate, 5 C.A.B. 311 (19h2)3 Robin 
Airlines, Air Carrier Certificate, 13 C.A.B, 237, 239 (1952). 
Finally, petitioner's argument that the Administrator cannot, 
and was not intended to, afford impartial hearings because of his 
| pi 
position as a prosecutor with respect to safety violations (Pet. 
br., 12-13) not only ignores the Administratorts other functions and 
underestimates his role in the scheme of regulation, but it flies in 
the face of section 309 of the Act (62 Stat. 1217, 9 U.S.C. 59) 
which expressly grants him hearing power. 
®In the conduct of any public hearings or investi- 
gations authorized by this Act, or by the Federal Air- 
port Act, the Administrator or any duly designated 
examiner shall have'the same powers to take evidence, 
issue subpoenas, take depositions, and compel testi- 
mony as are vested in members of the Board and its duly 
designated examiners by section 100) of this Act. 
Actions of the Administrator, or his examiners in such 
cases shall be governed by the procedures specified in 
section 100, and be enforced in the manner provided 
therein,® 
In summary, we submit that the regulation in issue is valid and 
consistent with the Board!s powers, duties and functions, and that 
wherever in the case of denials of renewal of operating certificates 
statement quoted from the Lee case on p. 12 of petitioner's 
brief was made in context of a holding that the Administrator did not 


have sufficient standing to appeal a license suspension decision by the 
Board, 


adh = 


| 


the law requires a hearing, the Administrator has the authority and 





the function to grant and conduct it, and thereupon make his decision. 


CONCLUSION | 
The petition for review should be dismissed, or in the alterna- 
tive, the Board's decision on the regulation in issue should be 





affirmed. i 
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STATEMENT OF QUESTIONS PRESENTED 


Can an applicant for a renewal of an air carrier operating 
certificate be lawfully deprived of his property without a 
hearing by the action of the Administrator of Civil Aero- 
nautics in denying timely application for renewal of said 
certificate? If not, 


(a) Is a regulation of the Civil Aeronautics Board, which 
can and does authorize the Administrator of Civil Aero- 
nautics without notice or hearing to deny a timely applica- 
tion for renewal of an air carrier operating certificate and 
thereby permit the certificate to expire by its terms, so con- 
trary to law as to require its amendment or recision? 


(b) When the Civil Aeronautics Board has in effect a 
regulation which provides for the issuance by the Adminis- 
trator of an air carrier operating certificate of one year’s 
duration and for annual renewals of said certificate there- 
after, must the Board upon request rescind or amend the 
regulation in such fashion as to make clear provision for a 
proper hearing before the Administrator can refuse to 
renew the certificate? 
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No. 14,140 


AIRCOACH TRANSPORT ASSOCIATION, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, Respondent. 


On Petition to Review Orders 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner filed with the Civil Aeronautics Board? a peti- 
tion to rescind Section 42.6 of the Civil Air Regulations. 
(Joint App. 15)? This application was denied on July 31, 


1 Hereinafter sometimes called the “Board.” 
2“Joint App.” refers to the Joint Appendix. 
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1957, by Board Order No. S-817 (Joint App. 29) and the 
motion for reconsideration was denied on October 10, 1957, 
by Board Order No. S-837 (Joint App. 39). 


Under Section 1006 of the Civil Aeronautics Act of 1938 
as amended,* 49 U.S.C.A. 646, 52 Stat. 1024, and Section 10 
of the Administrative Procedure Act, 5 U.S.C.A. 1009, 60 
Stat. 243, this Court is asked to review and set aside the 
said orders of the Board. 

The petition for review of said orders was filed in this 
Court on September 27, 1957. 


STATEMENT OF THE CASE 


Petitioner, the Aircoach Transport Association, Inc., is 
a cooperative association including among its members 
some 25 air carriers known as supplemental air carriers, 
which are engaged in the transportation of persons and 
property. (Joint App. 4) The Civil Aeronautics Board 
is the agency which is empowered by statute to prescribe 
and revise from time to time minimum safety standards for 
the operation of air carriers.‘ Such standards are pre- 
scribed in regulations published and known as the Civil 
Air Regulations. Only one small section of the Civil Air 
Regulations is involved in this case. 

Under Section 604 of the Civil Aeronautics Act, any 
person desiring to operate as an air carrier must apply for 
an air carrier operating certificate. The Civil Aeronautics 
Board has prescribed in Section 42.5(a) of the Civil Air 
Regulations that an air carrier operating certificate shall be 
issued by the Administrator of Civil Aeronautics® to a 
properly qualified person who is capable of conducting pro- 
posed operations in accordance with the other requirements 
of the Civil Air Regulations. The supplemental carriers 
have all been issued air carrier operating certificates. 


” 3 Hereinafter sometimes called “the Civil Aeronautics Act.” 

4 Sections 601 and 604 of the Civil Aeronautics Act, 49 U.S.C.A. 551 
and 554. 

5 Reissued as amended to October 1, 1955, 20 F.R. 7722. 

€ Hereinafter sometimes called the “Administrator.” 
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Section 42.6 of the Civil Air Regulations deals with the 
duration and renewal of the certificates. It is Section 42.6 
which is involved in the instant proceeding. In pertinent 
part the regulation provides (a) that an air carrier operat- 
ing certificate ‘‘shall expire one year from the date of 
issuance thereof, unless such certificate is renewed by the 
Administrator or such certificate has been sooner sur- 
rendered, suspended or revoked,’’ and (b) that ‘‘The Ad- 
ministrator shall renew an air carrier operating certificate 
if, upon inspection and examination, he finds that the air 
carrier meets the current requirements of the Civil Air 
Regulations for issuance of any such certificate,’’ and (c) 
‘‘ Application for renewal of an air carrier operating cer- 
tificate shall be made no later than 60 days prior to the 
expiration thereof.’’* 

A supplemental carrier—United States Overseas Air- 
lines—had applied for and received an air carrier operat- 
ing certificate. It had been renewed several times, the last 
renewal being dated December 29, 1954. By its terms, and 
under the regulation, the certificate expired in one year on 
December 29, 1955.8 Application for renewal was made, 
and an inspection was commenced in October, 1955. Then, 
with no prior notification to the carrier, the Administrator, 
on December 22, 1955, sent the carrier a telegram which 
read in part: 


‘‘We are denying your application for renewal of your 
air carrier operating certificate ... Your authority to 
engage in air transportation will expire . . . Midnight 
EST, December 29, 1955. You should therefore ar- 
range your affairs so as to terminate by that time any 
commitments you now have to conduct air carrier 
operations.”’ 


The carrier was never afforded a hearing before it was 


; 7 a regulation is printed in full in the Appendix, page 23 of this 
rief. 

8 The petition filed with the Board erroneously states the date to be 
December 31, 1955. Reference to the original document shows the cor- 
rect date to be December 29, 1955. 
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grounded. The carrier applied to the Administrator for 
relief, which was denied. The carrier applied to this Court 
for a stay which was first granted but was later dissolved.® 
As a result, the carrier was forced to discontinue its op- 
erations, to its irreparable loss and damage, without ever 
having a hearing before anyone. 

Because the Administrator took what is believed to be 
arbitrary, and is undoubtedly drastic, action under the 
Regulation, your petitioner, on behalf of all of its members, 
filed a petition with the Board. (Joint App. 15-28) In es- 
sence, the petition requested the Board to rescind Section 
42.6 (which would have the effect of making the certificate 
of indefinite duration), or to make provision in the regula- 
tion for a hearing. The petition was filed on August 28, 
1956. (Joint App. 15) No hearing or oral argument was 
held. Almost a year later, on July 31, 1957, the Board 
denied the petition. Petitioner asked for reconsideration 
and oral argument, by petition timely filed on August 30, 
1957. (Joint App. 32) Both of these requests were denied 
by an order adopted October 10, 1957. (Joint App. 39) 

Petitioner thereupon filed its petition for review of the 
Board’s orders by this Court. 

By Stipulation (Joint App. 1), approved by this Court, 
the parties agreed with respect to the joint appendix and 
issues. The matter is now before this Court. 


RELEVANT STATUTES 
The pertinent provisions of the Civil Aeronautics Act 
and of the Administrative Procedure Act, and the perti- 
nent regulations to which references are made are set 
forth in the Appendix to this brief, or quoted in the ap- 
propriate place in the text. 


STATEMENT OF POINTS 
1. The Board erroneously failed to revise Section 42.6 


= United States Overseas Airlines, Inc. v. Cwil Aeronautics Authority 
and Administrator of Civil Aeronautics, No. 13,040 in this Court. The 
ease became moot before a final order was entered. 
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of the Civil Air Regulations so as to provide for certificates 
of unlimited duration, or, in the alternative, so as to pro- 
vide for notice and hearing with respect to the denial of an 
application for renewal. 


2. By using the device of an annual license the Board 
thwarts the right to a fair and impartial hearing. 


3. Section 42.6 of the Civil Air Regulations is incapable 
of affording due process, is vague and indefinite, and there- 
fore invalid.”® 


SUMMARY OF ARGUMENT 


The Board’s regulations provide for the issuance, by the 
Administrator, of an annual air carrier operating certifi- 
cate, and for renewal by the Administrator. 


An air carrier operating certificate is a license. The 
holder thereof is engaged in lawful business and has made 
a business investment in reliance upon his license. The 
refusal to renew such a certificate is equivalent to suspen- 
sion or revocation of the license. 


The regulation, however, permits the Administrator to 
deny an application for renewal without any notice or hear- 
ing. In the same fashion, the regulation permits the Ad- 
ministrator to withhold action on an application for re- 
newal, thereby letting the certificate expire by its own 
terms. The Administrator has construed the regulation 
to mean that he can deny an application for renewal with- 
out notice or hearing. The regulation therefore permits, 
and has resulted in, the deprivation of property without 
due process of law. 


The Administrator cannot give an impartial hearing be- 
cause he is in the position of ‘‘prosecutor,’’ and makes his 
own interpretation of the meaning of the regulation. An 
’ arbiter is required to resolve differences between the 


10 By sti ion, the Board has tendered certain jurisdictional issues. 
Petitioner no way of knowing if any of such issues will be briefed 
by the Board and will not submit anticipatory rebuttal to any of them. 
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licensee and the Administrator. Under the Civil Aero- 
nautics Act the Board is supposed to be such an arbiter. 

Because the regulation is invalid, it should be set aside 
by this Court, or, in the alternative, the Court should direct 
the Board to revise the regulation, making clear provision 
for a due process hearing. 


ARGUMENT 


lL. EXPLANATION OF AUTHORITY OF THE BOARD 
AND THE ADMINISTRATOR. 


When the Congress adopted the Civil Aeronautics Act 
in 1938, it made provision for a Civil Aeronautics Au- 
thority. As a result of the 1940 Reorganization Plans II 
and IV," the old ‘‘Authority’’ was divided into two dif- 
ferent, and separate, organizations. The Civil Aeronautics 
Board retained the functions of rule-making, adjudication, 
and investigation of accidents, and most of the other aero- 
nautical functions were transferred to the Administrator of 
Civil Aeronautics. The result is, in effect, that the Board 
makes safety rules and the Administrator enforces them. 
Thus, the Board promulgates the Civil Air Regulations and 
the Administrator carries out the provisions. 


IL NO QUESTION OF PUBLIC SAFETY IS INVOLVED. 


When the Congress adopted the Civil Aeronautics Act 
it made sure that the public was adequately protected from 
a safety standpoint. The Civil Aeronautics Act not only 
provides for the licensing of aircraft, airmen, and air car- 
riers by the Administrator, subject to standards prescribed 
by the Board; it also has a special provision for immedi- 
ate action when safety is involved. That provision is Sec- 
tion 609, which provides, in pertinent part, that the Ad- 
ministrator may reinspect any air agency, and, after notice 
and hearing, the Board may suspend, in whole or in part, 


11 Public Res. No. 75, approved June 4, 1940, provides that Reorgani- 
zation Plans No. Til and IV shall take effect on June nr are notwith- 
standing the provisions of the Reorganization Act of 1 
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any safety certificate—for airplane, air carrier, or airman 
—if the interest of the public so requires. Then Section 
609 of the Civil Aeronautics Act goes one step further and 
provides: 


““In cases of emergency, any such certificate may be 
suspended, in whole or in part, for a period not in ex- 
cess of thirty days, without regard to any requirement 
as to notice and hearing. The Authority shall immedi- 
ately give notice of such suspension to the holder of 
such certificate and shall enter upon a hearing which 
shall be disposed of as speedily as possible. During 
the pendency of the proceeding the Authority may fur- 
ther suspend such certificate, in whole or in part, for an 
additional period not in excess of thirty days.’’ 


It is thus clear that if the Administrator or the Board 
at any time, for any reason believes that public safety re- 
quires the suspension of any license, suspension may be 
ordered without notice or hearing. This emergency power 
is not in issue in this case. The only issue here is whether an 
application for renewal of an air carrier operating certi- 
ficate can be refused without notice and hearing. In view 
of the above-quoted portion of Section 609, it becomes per- 
fectly clear that the emergency power is ample to protect 
the public and the public safety is not endangered by the 
amendment of Section 42.6 of the Civil Air Regulations. A 
requirement of notice and hearing before the Administrator 
can refuse to renew an air carrier operating certificate in 
no way restricts the emergency power to suspend such a 
certificate, without notice and hearing, under Section 609 
of the Civil Aeronautics Act. The public interest in air 
carrier safety is thus completely protected, and Section 
42.6 of the Civil Air Regulations is not required for this 


purpose. 


Ill. SECTION 42.6 OF THE CIVIL AIR REGULATIONS 
IS CONTRARY TO LAW, AND MUST THEREFORE 
BE RESCINDED OR APPROPRIATELY MODI- 
FIED UPON REQUEST. 
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A. Section 42.6 Permits the Deprivation of Property With- 
out Due Process of Law. 

1. An air carrier operating certificate is a license, and 
refusal to grant an application for renewal without a hear- 
ing deprives a carrier of property without due process of 
law. 


An air carrier operating certificate is a license. To sup- 
port this statement it is unnecessary to do more than refer 
to the definition of license in Section 2(e) of the Adminis- 
trative Procedure Act, 5 U.S.C.A. 1001(e). The Board con- 
cedes that an air carrier operating certificate is a license 
in the language used in its order denying the petition. 
(Jot App. 29) 


In order to secure an air carrier operating certificate, a 
carrier must make substantial investments in equipment 
and business and substantial undertakings with respect to 
payroll, rent, and the usual essentials to commercial air 
transportation. So, as this Court has said, the problem 
‘‘concerns the statutory and constitutional rights of one 
who has a substantial property investment acquired in de- 
pendence upon a Government permit’’ which is of one 
year’s duration but for renewal of which provision is made. 
Standard Airlines, Inc. v. Civil Aeronautics Board, 1949, 
85 U.S. App. D.C. 29, 177 F. 2d 18. In the Standard case 
the Court held that the Board could not suspend the car- 
rier’s letter of registration without a hearing, because the 
suspension would destroy property, not a license property 
but investment and business property. ‘‘The Government 
cannot make a business dependent upon a permit and make 
an unconstitutional requirement a condition to the permit.”’ 


This Court has often had occasion to deal with the ques- 
tion of renewal of licenses. In the Carter Cases,’ this 
Court made two points clear: 


12 In re Carter, 1949, 85 U.S. App. D.C. 229, 177 F.2d 75, cert. denied, 
338 U.S. 900 (1949) and In re Carter, 1951, 89 U.S. App. D.C. $10, 192 
F.2d 15, same case on rehearing, 89 U.S. App. D.C. 320, 192 F.2d 25, 
certiorari denied, 1951, 342 U.S. 862. 


‘< 
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(1) An outstanding license to engage in business can be 
revoked only upon a proceeding which contains the 
elements of due process of law, including a hearing; 
and 


(2) The denial of an application to renew such a license 
cannot be supported if made without such a hearing 
and opportunity to answer as would constitute due 
process. (1951) 


This Court has written numerous other opinions which 
reiterate the proposition that a renewal differs in many 
ways from an original grant and that when a person is con- 
ducting a going business under license, the Constitution 
entitles it to a due process hearing in regard to non- 
renewal.?* 


The Board’s answer to the foregoing argument is that 
‘‘License renewal is likewise distinct from license revoca- 
tion since the license, unless renewed, expires under its 
own terms, and provisions of the Administrative Procedure 
Act ... are not applicable.’’ (Order No. S-817, Joint App. 
30, paragraph 3) The Board has conveniently overlooked 
the constitutional guaranties, and the decisions of this 
Court cited above. The regulation does provide for an 
annual license, but it also provides for renewals thereof. 
And the renewal, as so often held, cannot be denied without 
a hearing. As Judge Miller pointed out in his concurring 
opinion in the second Carter Case,’* the language used by 
the Supreme Court of Iowa (Gilchrist v. Bierring, 1944, 
234 Iowa 899, 14 N.W. 2d 724, 732) is apropos: 


ss# * © Where the state confers a license to engage 
in a profession, trade or occupation, not inherently 
inimical to the public welfare, such license becomes a 
valuable personal right which cannot be denied or 
abridged in any manner except after due notice and a 
fair and impartial hearing before an unbiased tribunal. 


13 Atlantic Insurance Agency V. Jordan, 1955, 97 U.S. App. D.C. 184, 
229 F.2d 758. 
14 Jn re Carter, 1951, 89 U.S. App. D.C. 320, 328, 192 F.2d 15, 25. 
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Were this not so, no one would be safe from oppression 
wherever power may be lodged, one might be easily 
deprived of important rights with no opportunity to 
defend against wrongful accusations. This would sub- 
vert the most precious rights of the citizen. 

‘<The state cannot, by issuing only annual licenses, 
ingeniously thwart these precious rights.’’ 


2. The regulation fails to provide for any hearing, and 
permits action without hearing. 

When it denied petitioner’s request for a change in Sec- 
tion 42.6 the Board said: 


‘‘Petitioner’s due process argument is based on the 
alleged lack of opportunity for hearing, in case of 
failure or refusal to renew a certificate under section 
42.6. We do not so construe the absence of a specific 
procedural provision in section 42.6. There is nothing 
in that section which would prevent the Administrator 
from affording an applicant for renewal such opportu- 
nities to make his case as due process may require 
under the circumstances.’’ (Joint App. 29, 4th para- 
graph) 


There is a big difference between a requirement fr~ 9 
hearing and the bland assertion that ‘‘nothing which would 
prevent the Administrator from affording a hearing.’’ The 
Administrator has interpreted the section to mean that 
he is empowered to deny an application for renewal with- 
out a hearing, or even notice. The Board erred in failing 
to consider the Administrator’s interpretation of the regu- 
lation. Indeed, ‘‘the ultimate criterion is the administra- 
tive interpretation, which becomes of controlling weight 
unless it is plainly erroneous or inconsistent with the 
regulation.’’ Bowles v. Seminole Rock & Sand Co., 1945, 
325 U.S. 410, 414. 


While the Board may contend that it interprets its own 
regulation to the effect that nothing prevents a hearing, 
the Board does not go so far as to state that the regulation 


*< 
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does afford a hearing, or even a right to a hearing. The 
closest expression on the part of the Board is that ‘‘The 
question is initially one for the determination of the Ad- 
ministrator.’’ (Joint App. 29, 4th paragraph) And, the 
Administrator has determined the question to mean that no 
notice or hearing is necessary before refusing to renew a 
certificate. (See Administrator’s telegram to United States 
Overseas Airlines, Joint App. 27) 


In the light of the Administrator’s interpretation of the 
regulation, it is clearly necessary for the Board to provide 
for notice and hearing, or to make the certificates of inde- 
finite duration in order to protect the constitutional rights 
of the carriers. 


The Board presents a callous attitude to a problem of 
serious import. In denying the petition before it, the 
Board said, ‘‘In the instance cited by petitioner, the air 
carrier involved sought to obtain judicial review which 
indicates the remedies open to air carriers in case there 
should be abuse of discretion on the part of the Adminis- 
trator.’’ (Joint App. 31) But, judicial review is no sub- 
stitute for the hearing required by law. Courts do not issue 
or deny air carrier operating certificates, nor can they hold 
the hearing to which the carrier is entitled. 


Under the Civil Aeronautics Act, the Board is responsible 
for the promulgation of regulations governing the issuance 
of air carrier operating certificates. It has promulgated 
a regulation which, in practice, can and does deprive a 
carrier of property without due process of law. It is plainly 
the duty of the Board to provide for a fair and impartial 
hearing before an application for renewal is denied, and 
the Board shirks this duty when it says a carrier can seek 
to obtain judicial review.** 


15 Judicial review does not, of course, mean that the carrier will be 
afforded a hearing before it is grounded and subject to irreparable loss 
and injury. If a stay is not granted, the carrier may not fly because 
renewal of the air carrier operating certificate has been refused. And, 
in cause No. 13,040, this Court permitted the carrier to be grounded 
when its application for renewal was denied without a hearing. 
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3. It does not appear that the Administrator can grant 
an impartial hearing. 

While the Board says the question is one for the Ad- 
ministrator, the laws seems to be clearly to the contrary. 
The Administrator is the officer who makes an investigation 
and inspects an air carrier. The purpese of the inspection 
should be to ascertain whether the carrier meets or main- 
tains the standards of the Civil Air Regulations. The mean- 
ing of the regulations is not always clear, and the Adminis- 
trator often has interpreted a provision of the Civil Air 
Regulations contrary to the meaning which the Board in- 
tended when it promulgated the regulation, and has often 
believed that certain evidence is sufficient to deny a license, 
when the Board is of a different opinion.’* Hence, the in- 
terpretation of the regulation by the Administrator may be 
exactly the opposite of the true meaning. The Administra- 
tor, even after hearing, can scarcely be expected to change 
the official interpretation he has placed on the regulation. 
At a hearing before the Administrator, the issue would not 
be whether the carrier meets the requirements of the 
Board’s regulations, but whether the carrier meets what the 
Administrator thinks those regulations mean. Obviously, 
a carrier meeting the Administrator’s interpretation would 
be issued a certificate and no hearing would ever be re- 
quired. When the Administrator, as a matter of policy, 
demands more than the carrier believes to be required, a 
hearing before the Administrator becomes a useless form. 


Moreover, this Court has indicated that the function of 
the Administrator under Reorganization Plans III and IV 
is ‘‘like that of administrative prosecutors in other agen- 
cies.”? Lee, Administrator, v. Civil Aeronautics Board, 
1955, 96 U.S. App. D.C. 299, 225 F. 2d 950. If the Adminis- 
trator is the prosecutor, it does not appear that he can 


16 Cf. Pyle Vv. i 1957, — C.A.B. —, docket No. SR-2204, 
Order No. $-827; MacDonough, Airman Certificate, 1948, 18 C.A.B. 33: 
John Doe, Airman Cortieate, 1945, 18 C.A.B. 109; Miller, Airman Certi- 
fieate, 1950, 13 C.A.B. 20: 
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grant the requisite hearing. The District Attorney can- 
not also be the judge in the same case. 


4. The Civil Aeronautics Act contemplates that only the 
Board will conduct the hearing. 


Throughout the structure of the Civil Aeronautics Act is 
the usual theme of the administrative agency—regulation 
by a Board of plural membership which is presumably 
based on the usefulness of deliberation. To delegate the 
hearing process to a single administrator would not be in 
keeping with the policy which the Civil Aeronautics Act 
applies to other licenses. Section 602(b) of the Civil 
Aeronautics Act and Reorganization Plans HII and IV 
provide that any person whose application for issuance 
and renewal of an airman’s certificate is denied by the 
Administrator may file a petition for reconsideration with 
the Board, and the Board shall grant a hearing.”* It is 
difficult to believe that the Congress intended that an air 
carrier’s operating certificate would be treated differently 
from an airman’s certificate. In fact, Congress made spe- 
cific provision in Section 609 for a hearing before an air 
carrier operating certificate could be suspended or revoked, 
and under Reorganization Plans III and IV the hearing 
function is a function of the Board.4* Even in case of 
emergency suspension the Congress has provided for an 
immediate hearing. 

When a renewal is denied to one who has long been 
licensed on an annual basis, such denial amounts to a revo- 
cation. Minkoff v. Payne, 1953, 93 U.S. App. D.C. 123, 210 
F. 2d 689. Under such circumstances the deliberation of 
members of the Board and not a decision by one man is 
required for the impartial hearing which due process re- 
quires. When the function of hearing cases involving the 
revocation and suspension of certificates is in the Board, 


17 This is the ee tiie practice. Alexander, Atrman 
Certicate, 1940, 5 C.A.B. 

18Conner, Air Carrier “Cortisoate, 1949, 18 C.A.B. 178, rehearing 
granted in part, 1950, 13 C.A.B. 
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the function of hearing a refusal to renew would likewise 
seem to be vested in the Board. 


B. When a regulation is shown to be contrary to law, the 
Board is required to make appropriate change in the 
regulation. 

Section 601(a) of the Civil Aeronautics Act provides that 
the Board is empowered and ‘‘i shall be tts duty’’ to pro- 
mote safety of flight in air commerce by prescribing and 
revising from time to time minimum standards and reason- 
able rules and regulations governing, among other things, 
practices, methods and procedures. The Board would be 
remiss in its duties if it failed to implement the statute 
either by general rule or by individual decisions. Federal 
Commun. Com. v. American Broadcasting Co., 1954, 347 
U.S. 284. The Board has followed the statutory admonition 
by making general regulations. One section of the regula- 
tions—Section 42.6—is invalid for the reasons set forth 
before. In accordance with the Rules of Practice in Air 
Safety Proceedings,’® petitioner requested recision or 
amendment of the invalid section of the regulation.” The 
Board has refused to rescind or amend the regulation. In 
doing so, the Board has erred, and failed to apply the ap- 
plicable law. The result is that one section of its regula- 
tions is invalid. However, the ee has the force 
of law. 


The Civil Aeronautics Act directs the Board to prescribe 
regulations, but, in doing so, the Board must prescribe 
reasonable and not invalid regulations. Action of the 
Board contrary to the statute will be set aside by the 
Courts. Isbrandtsen Co. v. United States, 1954, 93 U.S. 
App. D.C. 293, 211 F. 2d 51, certiorari denied 347 U.S. 990. 


19 Section 301.0 provides in pertinent part that such rules “shall also 
be applicable to petitions for the issuance, waiver, recission, amendment, 
er reconsideration of any rule, regulation, or standard issued under 
authority of Title VI or Title VII of of the Act.” 

20 Also, Section 4(d) of the Administrative Procedure Act, 5 U.S.C.A. 
1003 {d) provides: “Every agency shall accord any interested person the 
right to petition for the i issuance, amendment, or repeal of a rule.” 
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One problem in connection with the regulation is whether 
the Board, as a matter of policy, desires to issue annual 
air carrier operating certificates. It can, of course, do so. 
However, the Board’s reason for using the device of an 
annual certificate is so unusual as to be capricious and ar- 
bitrary. The Board states that it originally adopted the 
annual certificate procedure in 1950 because of the limited 
staff available to the Administrator and nothing alleged 
impairs the strength of this consideration. (Joint App. 
31) Obviously, a limited staff during the ‘‘shooting war’’ 
period of 1950 has no bearing on the situation existing 
in 1957. 

CONCLUSION 

It is respectfully submitted that the Board erred in deny- 
ing petitioner the relief requested, and this Court should 
now determine that said Section 42.6 is invalid, and upon 
such determination, direct the Board either to rescind said 
section or to adopt a regulation which is clear, reasonable 
and in conformity with the Constitution of the United 
States and the Civil Aeronautics Act. 


Respectfully submitted, 
Albert F. Beitel 


John H. Pratt 
905 American Security Building 
Washington, D. C. 
Attorneys for Petitioner 


Morris, Pearce, GarpNER & Pratt 
905 American Security Building 
Washington, D. C. 

Of Counsel 


January 10, 1958 
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APPENDIX TO BRIEF OF PETITIONER 
Pertinent Statutes and Regulations 


Note: In the Civil Aeronautics Act of 1938, the word ‘‘ Au- 
thority’’ means either the Board or the Administrator, or 
both, depending upon the interpretation given to the Re- 
organization Plans. The following sections of the Civil 
Aeronautics Act are therefore taken from the publication 
‘‘ Aeronautical Statutes and Related Material’’ compiled by 
the staff of the Civil Aeronautics Board, and following the 
word ‘‘Authority’’, in brackets, is the word ‘‘Board’’ or 
‘‘ Administrator’’, as the Board’s staff conceives the effect 
of the Reorganization Plans. 


Crvm Arronavtics Act or 1938 as AMENDED: 


“‘Sec. 601(a) [49 U.S.C.A. 551]. General safety powers 
and duties of Board; delegation of authority to Adminis- 
trator 


‘‘(a) The Authority [Board] is empowered, and it shall 
be its duty to promote safety of flight in air commerce by 
prescribing and revising from time to time— 


‘*(1) Such minimum standards governing the design, 
materials, workmanship, construction, and performance 
of aircraft, aircraft engines, and propellers as may be 
required in the interest of safety; 


‘‘(2) Such minimum standards governing appliances 
as may be required in the interest of safety; 


‘*(3) Reasonable rules and regulations and minimum 
standards governing, in the interest of safety, (A) the 
inspection, servicing, and overhaul of aircraft, aircraft 
engines, propellers, and appliances; (B) the equipment 
and facilities for such inspection, servicing, and over- 
haul; and (C) in the discretion of the Authority [Board], 
the periods for, and the manner in, which such inspec- 
tion, servicing, and overhaul shall be made, including 
provision for examinations and reports by properly qual- 
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ified private persons whose examinations or reports the 
Authority [Board] may accept in lieu of those made by 
its officers and employees; 


‘*(4) Reasonable rules and regulations governing the 
reserve supply of aircraft, aircraft engines, propellers, 
appliances, and aircraft fuel and oil, required in the in- 
terest of safety, including the reserve supply of aircraft 
fnel and oil which shall be carried in flight; 


‘‘(5) Reasonable rules and regulations governing, in 
the interest of safety, the maximum hours or periods of 
service of airmen, and other employees, of air carriers; 


“‘(6) Such reasonable rules and regulations, or mini- 
mum standards, governing other practices, methods, and 
procedure, as the Authority [Board] may find necessary 
to provide adequately for safety in air commerce; and 


‘‘(7) Air traffic rules governing the flight of, and for 
the navigation, protection, and identification of, aircraft, 
including rules as to safe altitudes of flight and rules for 
the prevention of collisions between aircraft, and between 
aircraft and land or water vehicles.’’ 


‘‘Sec. 602(b) [49 U.S.C.A. 552]. Airman certificates 


* a * ve HS * ced 


‘“SIssuanCE OF CERTIFICATE 


‘‘(b) Any person may file with the Authority [Adminis- 
trator] an application for an airman certificate. If the 
Authority [Administrator] finds, after investigation, that 
such person possesses proper qualifications for, and is phy- 
sically able to perform the duties pertaining to, the position 
for which the airman certificate is sought, it shall issue 
such certificate, containing such terms, conditions, and 
limitations as to duration thereof, periodic or special ex- 
aminations, tests of physical fitness, and other matters as 
the Authority may determine to be necessary to assure 
safety in air commerce. Any person whose application 
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for the issuance or renewal of an airman certificate is 
denied may file with the Authority [Board] a petition for 
reconsideration, and the Authority [Board] shall thereupon 
assign such application for hearing at a place convenient 
to the applicant’s place of residence or employment: Pro- 
vided, That the Authority [Board] may, in its discretion, 
prohibit or restrict the issuance of airman certificates to 
aliens, or may make such issuance dependent on the terms 
of reciprocal agreements entered into with foreign gov- 
ernments.”’ 


‘‘Sec. 604 [49 U.S.C.A. 554]. Air carrier operating 
certificates 


‘Power To IssvuE 


‘‘(a) The Authority [Administrator] is empowered to 
issue air carrier operating certificates and [the Board] to 
establish minimum safety standards for the operation of 
the air carrier to whom any such certificate is issued. 


““TssUANCE 


‘‘(b) Any person desiring to operate as an air carrier 
may file with the Authority [Administrator] an applica- 
tion for an air carrier operating certificate. If the Anu- 
thority [Administrator] finds, after investigation, that such 
person is properly and adequately equipped and able to 
conduct a safe operation in accordance with the require- 
ments of this Act and the rules, regulations, and standards 
prescribed thereunder, it shall issue an air carrier operat- 
ing certificate to such person. Each air carrier operating 
certificate shall prescribe such terms, conditions, and limita- 
tions as are reasonably necessary to assure safety in air 
transportation, and shall specify the points to and from 
which, and the civil airways over which, such person is au- 
thorized to operate as an air carrier under an air carrier 
operating certificate.’ 


“‘See. 609 [49 U.S.C.A. 559]. Amendment, suspension, 
and revocation of certificates 
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‘*The Authority [Administrator] may, from time to time, 
reinspect any aircraft, aircraft engine, propeller, appliance, 
air navigation facility, or air agency, may reexamine any 
airman, and, after investigation, and upon notice and hear- 
ing, may alter, amend, modify, or [the Board may] sus- 
pend, in whole or in part, any type certificate, production 
certificate, airworthiness certificate, airman certificate, air 
carrier operating certificate, air navigation facility certi- 
fieate, or air agency certificate if the interest of the public 
so requires, or [the Board] may revoke, in whole or in 
part, any such certificate for any cause which, at the time 
of revocation, would justify the Authority [Administrator] 
in refusing to issue to the holder of such certificate a like 
certificate. In cases of emergency, any such certificate may 
be suspended, in whole or in part, for a period not in ex- 
cess of thirty days, without regard to any requirement as 
to notice and hearing. The Authority shall immediately 
give notice of such suspension to the holder of such certifi- 
cate and shall enter upon a hearing which shall be disposed 
of as speedily as possible. During the pendency of the 
proceeding the Authority may further suspend such certifi- 
cate, in whole or in part, for an additional period not in 
excess of thirty days.’’ 


““See. 1006(a) [49 U.S.C.A. 646]. Judicial review 


‘* Any order, affirmative or negative, issued by the An- 
thority under this Act, except any order in respect of any 
foreign air carrier subject to the approval of the President 
as provided in section 801 of this Act, shall be subject to 
review by the courts of appeals of the United States or the 
United States Court of Appeals for the District of Colum- 
bia upon petition, filed within sixty days after the entry 
of such order, by any person disclosing a substantial in- 
terest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the peti- 
tion theretofore.’’ 
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ADMINISTRATIVE PRocepDURE AcT: 
“‘See. 2(e) [5 U.S.C.A. 1001(e)]. License and licensing 


‘< ‘License’ includes the whole or part of any agency 
permit, certificate, approval, registration, charter, member- 
ship, statutory exemption or other form of permission. 
‘Licensing’ includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, with- 
drawal, limitation amendment, modification, or condition- 
ing of a license.”’ 


“‘See. 10(a) [5 U.S.C.A. 1009(a)]. Rights of review 


‘‘Any person stffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof.’’ 


REORGANIZATION Pian No. III: 


Prepared by the President and transmitted to the Senate 
and the House of Representatives in Congress assembled, 
April 2, 1940, pursuant to the provisions of the Reorgani- 
zation Act of 1939, approved April 3, 1939. 


5 = x * * * * 


Crvm AERonattTics AUTHORITY 


“‘Sec. 7. Functions of the Administrator transferred.— 
The functions vested in the Civil Aeronautics Authority by 
the Civilian Pilot Training Act of 1939; the functions of 
aircraft registration and of safety regulation described in 
titles V and VI of the Civil Aeronauties Act of 1938, ex- 
cept the functions of prescribing safety standards, rules, 
and regulations and of suspending and revoking certifi- 
eates after hearing; the function provided for by section 
1101 of the Civil Aeronautics Act of 1938; and the functions 
of appointing such officers and employees and of authoriz- 
ing such expenditures and travel as may be necessary for 
the performance of all functions vested in the Administra- 
tor, are transferred from the Civil Aeronautics Authority 
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to and shall be exercised by the Administrator, who shall 
hereafter be known as the Administrator of Civil Aero- 
nautics.”’ 


ReEorGANIZATION Puan No. IV: 


Prepared by the President and transmitted to the Senate 
and the House of Representatives in Congress assembled, 
April 11, 1940, pursuant to the provisions of the Reorgani- 
zation Act of 1939, approved April 3, 1939. 


* * *x * = x x 
DEPARTMENT OF COMMERCE 


‘*Sec. 7. Transfer of Civil Aeronautics Authority.—(a) 
The Civil Aeronautics Authority and its functions, the 
Office of the Administrator of Civil Aeronautics and its 
functions, and the functions of the Air Safety Board are 
transferred to the Department of Commerce. 


‘‘(b) The functions of the Air Safety Board are consoli- 
dated with the functions of the Civil Aeronautics Authority, 
which shall hereafter be known as the Civil Aeronautics 
Board and which shall, in addition to its other functions, 
discharge the duties heretofore vested in the Air Safety 
Board so as to provide for the independent investigation 
of aircraft accidents. The offices of the members of the 
Air Safety Board are abolished. 


‘‘(c) The Administrator of Civil Aeronautics, whose 
functions shall be administered under the direction and 
supervision of the Secretary of Commerce, and the Civil 
Aeronautics Board, which shall report to Congress and 
the President through the Secretary of Commerce, shall 
constitute the Civil Aeronautics Authority within the De- 
partment of Commerce: Provided, That the Civil Aero- 
nautics Board shall exercise its functions of rule-making 
(including the prescription of rules, regulations, and stand- 
ards), adjudication, and investigation independently of the 
Secretary of Commerce: Provided further, That the budget- 
ing, accounting, personnel, procurement, and related rou- 
tine management functions of the Civil Aeronautics Board 








‘ 
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shall be performed under the direction and supervision 


of the Secretary of Commerce through such facilities as: He 
shall designate or establish.”’ 


Crvm Am ReEcGvLaTIons: 
‘‘See. 42.5 Certificate issuance. 


‘‘(a) General. An air carrier operating certificate, de- 
scribing the operations authorized and prescribing such 
operating specifications and limitations as may be reason- 
ably required in the interest of safety, shall be issued by 
the Administrator to a properly qualified citizen of the 
United States possessing appropriate economic authority 
granted by the Board pursuant to Title IV of the Civil 
Aeronautics Act of 1938, as amended, who is capable of 
conducting the proposed operations in accordance with the 
applicable requirements hereinafter specified. Application 
for a certificate, or application for amendment thereof, shall 
be made in a manner and contain information prescribed 
by the Administrator. No person subject to the provisions 
of this part shall operate in air transportation without, or 
in violation of the terms of, an air carrier operating 
certificate.’ 


* x * * * oe * 


‘Sec. 42.6 Duration and renewal. 


‘‘(a) An air carrier operating certificate issued under 
this part prior to July 1, 1950, shall expire on June 30, 
1951, unless (a) such certificate is sooner surrendered, sus- 
pended, or revoked, or (b) the Administrator, prior to that 
date, shall reinspect and reexamine the holder thereof and 
issue to the air carrier the new-type sir carrier operating 
certificate hereinafter provided. An air carrier operating 
certificate issued under this part subsequent to July 1, 
1950, shall expire one year from date of issuance thereof, 
unless such certificate is renewed by the Administrator or 
such certificate has been sooner surrendered, suspended, 
or revoked. 
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‘*(b) The Administrator shall renew an air carrier op- 
erating certificate if, upon inspection and examination, he 
finds that the air carrier meets the current requirements 
of the Civil Air Regulations for issuance of any such cer- 
tificate. Evidence of renewal of air carrier operating cer- 
tificates issued subsequent to July 1, 1950, shall be made 
a part of the air carrier operating certificate in such form 
and manner as the Administrator may prescribe. 


‘*(¢) Application for renewal of an air carrier operating 
certificate shall be made no later than 60 days prior to the 
expiration thereof, and shall be made in the form and man- 
ner prescribed by the Admuinistrator.’’ 
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IN THE 


UNITED STATES COURT OF APPEALS 


Foe THE Disreict or CotumsBia Crmcvuir 





No. 14,140 


AIRCOACH TRANSPORT ASSOCIATION, INC., | 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, Respondent. 


On Petition to Review Orders 
of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


In its brief, the Civil Aeronautics Board contends that the 
Court does not have jurisdiction to review the orders com- 
plained of. It further argues that its orders are valid. A 
short reply thereto is deemed necessary. 


I. THIS COURT HAS JURISDICTION TO REVIEW 
THE ORDER OF THE BOARD BECAUSE: 


A. Petitioner followed the exact course indicated by 
this Court’s prior decisions. 


2 


The Board cites numerous cases to support its contention 
that the Court is without jurisdiction. In these cases, it 
was held generally that an agency’s regulations could not 
be reviewed by petition for review filed in a United States 
Court of Appeals. Such cases are not entirely free from 
criticism, as Judge Brown points out in his dissenting 
opinion in Magnolia Petroleum Co. v. Federal Power 
Com’n, Sth Circ., 1956, 236 F. 2d 785, 794 (cert. denied). 
It 1s unnecessary to reply to those cases, because in the in- 
stant case petitioner has followed the route which this 
Court seems to require in disputes between a regulated 
company and the Federal agency which regulates. 


First, it is well established that petitioner must exhaust 
its administrative remedies, because this Court ‘‘will not 
interfere with administrative proceedings which are not on 
their face incapable of affording due process, before final 
administrative action adverse to the complainant has been 
taken.’’ United Electrical, Radio & Machine Wkrs. v. 
Brownell, 1956, 98 U. S. App. D. C. 130, 232 F. 2d 687. It 
is clear that petitioner, in the present case, has ‘‘exhausted 
his administrative remedies.”’ 


Second, this Court has likewise indicated that petitioner 
should not proceed in the first instance in the District 
Court. Yet, at page 10 of its brief, the Board contends that 
petitioner should bring suit in the District Court. In Fed- 
eral Power Commission v. Union Producing Company, 1956, 
97 U.S. App. D. C. 223, 230 F. 2d 36, cert. denied, 351 U. S. 
927, a complaint was brought in the District Court and an 
injunction was issued against the enforcement of regula- 
tions adopted by the agency. This Court, Judge Miller 
dissenting, reversed the District Court, and held that the 
plaintiff should first have petitioned the Commission for a 
declaratory ruling. The suggestion of the Board that peti- 
tioner be required to bring suit in the District Court ignores 
the Union Producing Company Case and its admonition 
that resort to the agency is prerequisite to court review. 


Heeding the cited decisions of this Court, petitioner filed 
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its request with the Board. The Board applied what peti- 
tioner thinks is bad law, and denied the request. At this 
point, the Civil Aeronautics Act takes over. There, the 
Congress prescribes the next step: 


‘¢ Any order, affirmative or negative issued by the Au- 
thority under this Act ... shall be subject to review by 
the ... United States Court of Appeals for the District 
of Columbia.’” 


Following the statutory direction, petitioner duly filed 
its petition for review in this Court. Thereupon, according 
to Section 401(d) of the Civil Aeronautics Act, this Court 
‘‘shall have exclusive jurisdiction to affirm, modify or set 
aside the order complained of, in whole or in part, and 
if need be, to order further proceedings by the Authority.’’ 
(Emphasis supplied). 


It is submitted that petitioner properly requested relief 
from the Board in the first instance, and, when the relief 
was denied by an order of the Board, under the express 
language of the statute, petitioner may ask this Court to 
review the order. This the petitioner has done. Under 
such facts, it becomes clear that the Court has jurisdiction. 
Isbrandtsen Co. v. United States, 1954, 93 U. S. App. D. C. 
293, 211 F. 2d 51, cert. denied, 347 U. S. 990. 


B. The appeal is not from a regulation, but from an 
order of the Board. 


The Board apparently thinks that this case is for the re- 
view of a regulation originally adopted by the Board in 
1950 (Brief for Respondent, p. 9). But, this is a miscon- 
ception of the case. The regulation should provide for a 
hearing. It does not. However, it could have been as- 
sumed that a due process hearing would be afforded before 
a carrier’s application for renewal of its air carrier oper- 
ating certificate could be denied. After it developed, in 


2 Section 1006(a) set out at page 20 of the Appendix to the Brief for 
Petitioner. 
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an actual case for renewal,* that the administrative inter- 
pretation of the regulation permitted the Administrator to 
deny an application for renewal of a license without any 
hearing at all, petitioner requested that appropriate action 
be taken to correct the legal deficiency in the regulation. 
The Board, by its order for which review is sought, refused 
to correct the regulation, and, it is submitted, erred in the 
application of the law. It is this action of the Board— 
which petitioner contends is legal error—which is here 
under review. 


i. THE BOARD’S RELIANCE UPON A POSSIBLE 
HEARING BY THE ADMINISTRATOR IS EN- 
TIRELY MISPLACED, AS SHOWN BY A RECENT 
DECISION BY THIS COURT RENDERED AFTER 
PETITIONER’S BRIEF WAS FILED. 


With respect to the argument on the merits, only one 
point requires a reply. Petitioner contends that the Ad- 
ministrator cannot provide impartial hearings. At page 
14 of its brief, the Board says that this contention ‘‘ignores 
the Administrator’s other functions.’’ In point of fact, the 
contention is made because of the Administrator’s other 
functions. The Administrator must inspect and examine 
the air carrier to determine if the carrier meets the Admin- 
istrator’s interpretation of the Civil Air Regulations. Once 
that determination is made, the Administrator has taken a 
position with respect to the merits of the application for 
renewal. This same officer cannot provide an impartial 
hearing because he has already decided the matter in his 
own mind. On January 23, 1958, this Court decided the 
ease of Trans World Airlines, Inc. v. Civil Aeronautics 
Board, Nos. 12,582 and 13,363, .. U. S. App. D. C. 

Avi. 17,729. There, the Court held that the Solicitor for 
the Postmaster General who later became a member of the 
Board, could not participate in the decision in the case in 

2 United States ae and Airlines v. Civil Aeronautics cgi and 

Administrator of Civil Aeronautics, No. 13,040, U. S. ao abe This 
e oe gi 


particular carrier was grounded and suffered irrepa 
never did have a hearing. 


r 


a eae. 
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which he had filed a brief for the Postmaster General. In 
that case, as here, the Board contended that a fair hearing 
had been made available. In reversing the Board, the 
Court said, 
‘It is plain that in this statute Congress contemplated 
an adjudicatory proceeding and conferred upon the 
Board in this respect quasi-judicial functions. The 
fundamental requirements of fairness in the per- 
formance of such functions require at least that one 
who participates in a case on behalf of any party, 
whether actively or merely formally by being on plead- 
ings or briefs, take no part in the decision of that case 
by any tribunal on which he may thereafter sit.’’ 


In the case just cited, it should be emphasized that the 
presence of a single person, who had once participated 
in the case as counsel for the Postmaster General, was held 
to prevent a fair hearing by a Board of five members. A 
fortiort, it would seem impossible for the Administrator, 
a single individual, to provide a fair hearing in a matter 
where that same person has prejudged the issues. 

In summary, it would seem patently clear that once the 
Administrator made a determination that a carrier did not 
comply with a certain regulation, he (the same Administra- 
tor) is no longer capable, under the Civil Aeronautics Act, 
of deciding if he was right or wrong. That function is the 
function of the Board. 


Respectfully submitted, 


Ausert F’. Berren 
Joun H. Pratrr 
905 American Security Bldg. 
Washington, D. C. 
Attorneys for Petitioner 


Morris, Pearce, Garpner & Pratr 
905 American Security Bldg. 
Washington, D. C. 

Of Counsel 


February 28, 1958 








